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Court of Appeals of the District of Columbia 


No. 6045 

Minnie L. Graves, Appellant, 


Construction Engineers, Inc. 


i 

Supreme Court of the District of Columbia. 
Equity. No. 48451. 

Minnie L. Graves, Plaintiff, 


Construction Engineers, Inc., Defendant. 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed, and proceedings had, in the above-entitled 
cause, to wit:— 


1 Bill of Complaint. 

Filed June 8, 1928. 1 

In the Supreme Court of the District of Columbia, Holding 

a Court of Equity. 

Equity. No. 48451. j 

Minnie L. Graves, Plaintiff, 
vs. 

Construction Engineers, Inc., Defendaht. 

i 

The Bill of Complaint of Minnie L. Graves respectfully 
shows to the Court: 


1—6045a 
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M. L. GRAVES VS. CONSTRUCTION ENGINEERS, INC. 


1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, is of full age, and files this 
Bill of Complaint in her own right. 

2. That the defendant, Construction Engineers, Inc., is 
a corporation created under the laws of the State of Dela¬ 
ware with its principal office in the City of Washington, 
District of Columbia. 


3. That heretofore, to wit, on the 4th day of April, 1928, 
the plaintiff was the owner of four houses located in the 
City of Washington, District of Columbia, and described as 
follows: Xo. 22 G Street, X. W., being the north half of 
the west half of Lot 28 Square 625; Xo. 24 G Street, X. W., 
being the east half of Lot 27 Square 625; Xo. 28 G Street, 
X. W., being Lot 816 Square 625; Xo. 30 G Street, X. W., 
being Lot 815 Square 625, the said property being at said 
time clear of all encumbrances except a first trust in the 
sum of three thousand dollars ($3,000.00) secured only 
on houses Xos. 28 and 30 G Street, X. W. 


2 4. That on, to wit, the said April 4, 1928, at the 

solicitation of one of the agents of the defendant 
corporation, plaintiff entered into an agreement covering 
certain changes hnd repairs to said buildings for the sum of 
four thousand eight hundred sixty-four dollars ($4,864.00). 

5. That plaintiff was never furnished, by the defendant, 
with any plans and specifications covering the said work, 
the only paper being given to the plaintiff by the defendant 
in connection with the said agreement was a memorandum, 
hereto attached and prayed to be read as a part hereof; 
that at the time of entering into the agreement, as afore¬ 
said, plaintiff was advised by the agent of said corporation 
that she would be required to execute a note in the sum of the 
contract price heretofore mentioned, namely, four thous¬ 
and eight hundred sixty-four dollars ($4,864.00), together 
with an additional sum of three thousand dollars ($3,000.00) 
to cover the existing encumbrance on her property. 

6. That in pursuance of said agreement, plaintiff ex¬ 
ecuted four notes, the aggregate amount of which, she was 
advised, was in the sum of the said contract price together 
wi f h the said additional sum of three thousand dollars 


($3,000.00) making a total of seven thousand eight hundred 
sixty-four dollars ($7,864.00), whereas, as a matter of fact, 
the said four notes, as she is now advised, were each in the 


sum of twenty-one hundred dollars ($2,100.00), making the 
aggregate amount of said notes eight thousand four hun- 
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dred dollars ($S,400.00) instead of seven thousand eight 
hundred sixty-four dollars ($7,864.00) as agreed upon. 

7. Plaintiff further shows to the Court that!she was ad¬ 
vised by the agent of said defendant corporation that 

3 these notes would be held in the custody of said de- 

* 

fendant corporation until the work was completed, 
when she would be required to give a deed of trust to secure 
said notes, at which time the said defendant corporation 
would pay off the existing trust of three thousand dollars 
($3,000.00) and hold the said notes, secured as dforesaid, as 


security for the payment for the work done. 

8. That notwithstanding it was specifically agreed that 
she would not be required to execute a deed of trust on the 
said property until the work was completed, defendant se¬ 
cured her signature to what she was told by the agent of the 
defendant corporation and which she believed to be four 
contracts covering the work on her four houses., but which, 


as a matter of fact, she is now advised, were four deeds of 


trust each in the sum of twenty-one hundred ($3,100.00) se¬ 
curing the notes which she had executed as aforesaid. 


9. That on, to wit, June 4, 1928, one of the agents of said 
defendant corporation advised the plaintiff that the District 
Commissioners would not approve the sewer jas contem¬ 
plated in the original agreement, and did inform the plain¬ 
tiff that the changes required by the District Commissioners 
before they would permit the work to proceed would incur 
an additional expense of fifteen hundred dollars ($1,500.00), 
and did require of said plaintiff to sign a paper purporting 
to be an agreement whereby the plaintiff was to pay an addi¬ 
tional sum of fifteen hundred dollars ($1,500.00) covering 
the changes falsely alleged by the defendant to be required 
by the Commissioners, a photostat copy of said paper writ¬ 
ing being attached hereto and prayed to be read as a part 
hereof. 

10. That notwithstanding the fact that the agree- 
4 ment covering the work to be done on said property 
was entered into on the 4th day of April, 11928, plain¬ 
tiffs shows to the Court that no work whatever! has been 
done under said contract except to tear down two small 
frame sheds in the rear of two of the houses akd to con¬ 
struct a shollow trench in the rear of said two hduses for a 
cement foundation for the room contemplated io be con¬ 
structed, the cost of said work being not in excess of the 
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sum of, to wit, thirty dollars ($30,00); that no materials 
whatever have been delivered upon the premises by the de¬ 
fendant excepting one or two loads of second-hand bricks, 
a large portion of which are nothing more than broken 
brickbats. 

11. That notwithstanding the fact that the agreement cov¬ 
ering the proposed work was entered into on April 4th and 
notwithstanding that the defendant required of the plaintiff 
the notes heretofore described, which were executed and 
dated on the said April 4, 1928, plaintiff has been unable to 
procure from defendant a copy of any plans or specifica¬ 
tions covering the work in question. 

12. That upon the failure of the plaintiff to obtain any 
information from the said defendant concerning said con¬ 
tract, or to secure a copy of the papers alleged to have been 
signed by her, plaintiff employed counsel on the 7th day of 
June, 1928, and it was not until the visit of her attorney, em¬ 
ployed as aforesaid, to the offices of the defendant corpora¬ 
tion, that it was discovered that said defendant, through the 
practice of fraud and deceit, as aforesaid, had secured her 
signature to the 3aid deeds of trust; that said deeds of trust 
had been recorded in the Land Records of the District of 

Columbia on the 16th day of April, 1928. 

5 13. That the said defendant, through its Secretary 

and Treasurer Charles T. Charles, at first claimed 
that the notes were still retained in the custodv of the com- 
pany, but later admitted that in disregard of the rights of 
the plaintiff, and in fraud thereof, the defendant corpora¬ 
tion had sold said notes to a Finance Company in the City 
of Baltimore. 

14. That said defendant, through its agent Charles T. 
Charles, whose real name plaintiff is advised is Charles T. 
Weinstein, further admitted that notwithstanding it had re¬ 
ceived the proceeds from the sale of the said notes from the 
said Finance Company as aforesaid, it had failed to pay off 
the said three thousand dollar ($3,000.00) encumbrance, nor 
had it put aside any part of the remainder of the proceeds 
from said sale of said notes as a trust fund to insure the 
completion of the work described. 

15. Plaintiff further shows to the Court that she there¬ 
upon made demand on the defendant corporation that three 
thousand dollars ($3,000.00) of said proceeds of sale of said 
notes be immediately placed in escrow for the payment of 
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the said first trust, and offered to give the sajid defendant 
corporation a reasonable time either to repurchase said 
notes so sold to said Finance Company of Baltimore as 
aforesaid, or to deposit the amount of said notes in some 
bank in escrow, pending the completion of the buildings, but 
that defendant refused to comply with plaintiff’s demand 
and admitted its inability to make refund at the time of de¬ 
mand. | 

16. Plaintiff is informed, and therefore avcjrs, that the 
defendant corporation is insolvent. 

17. By reason of the several premises, your plaintiff is 
advised that in view of the fraud perpetrated upon 

6 her, she is entitled to have said contracts cancelled 
and to have an accounting of the said defendant, and 
that she is entitled to the aid of this Honorable Court to 
that end. 

Wherefore, and being without plain, adequate and com¬ 
plete remedy at law, plaintiff prays: 

1. That the Unted States writ of subpoena is^ue against 
the defendant requiring it, by a day certain, to appear 
herein and answer the exigency of this Bill of Complaint. 

2. That a Receiver or Receivers be appointed to take 
charge of and conserve the assets of said corporation, and 
to take charge of and hold all books of accounts and corre¬ 
spondence and other records of said corporation and hold 
same during the pendency of this cause. 

3. That the alleged contracts entered into by and between 

the plaintiff and defendant be cancelled, and that the de¬ 
fendant be required, by proper order of the Co^rt, to de¬ 
posit in the registry of the Court such sum as may be re¬ 
quired to redeem the notes secured on said property of the 
plaintiff, as aforesaid, from the present holders of said 
notes. I 

4. That said defendant be restrained and enjoin|ed, during 

the pendency of this cause, and permanently, fron) handling 
or disposing of any of the proceeds from the sajle of said 
notes as aforesaid. | 

5. And that the plaintiff may have such other ai^d further 
relief as the nature of the case may require aijd to this 
Honorable Court may seem just and proper. 

MINNIE L. GRAVES. 

FRED B. RHODES, | 

Attorney for Plaintiff. 
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7 District of Columbia, ss: 

Minnie L. Graves, being first duly sworn according to 
law, on oath deposes and says that she has read the fore¬ 
going Bill of Complaint by her subscribed and knows the 
contents thereof; and that she verily believes that all of the 
allegations therein contained are true. 

MINNIE L. GRAVES. 

i 

Subscribed and sworn to before me this 8th dav of June, 
1928. 

(notarial seal.) COOPER B. RHODES, 

1 Notary Public, D. C. 

Construction Engineers, Incorporated, 

306-307 Ouray Bldg., 8th & G Sts. N. \\\, Washington, D. C. 

(No Contract Binding Unless Approved by an Authorized 

Officer of this Company.) 

The undersigned being hereinafter referred to as the 
party of the first part do hereby agree to pay to the Con¬ 
struction Engineers, Inc., being hereinafter referred to as 
the party of the second part, the sum of $1,500.00 and in 
consideration therefore, the said (’oustruction Engineers, 
Inc., does herebv agree to install and do the work set forth 
herein; and should the said party of the first part be not 
able to pay the sum as aforesaid in cash or desires a loan 
for the purpose of immediately paying for the installation 
and work contracted for herein, that then and in that event 
the party of the second part does hereby agree to make all 
necessary arrangements, on behalf of the party of the first 
part with a Credit Company or with any other Company or 
individual to pay the entire amount due herein to the Con¬ 
struction Engineers, Inc., immediately upon completion of 
the installation or work contracted for; and in order to 
properly secure the Credit Company, or any other Com¬ 
pany or individual paying the total amount due hereunder 
to the Construction Engineers, Inc., the said party of the 
first part does hereby agree, to execute all papers and forms 
in advance of the completion of the installation or work, as 
required by the said Credit Company or by any other 

8 Company or individual paying the amount due here¬ 
under to the Construction Engineers, Inc.; that the 
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I 

terms of the said loan among other things is to provide for 
a monthly payment of principal and interest and that the 
said balance on said loan at the option of the borrower can 
be renewed from year to year at a cost not exceeding five 
per cent per year and that the entire amount dpe the loan¬ 
ing company or the balance thereof must H fully dis¬ 
charged and paid at the expiration of one year from the 
date hereof. In the event this contract is cancelled by the 
said party of the first part a sum equal to twenty-five per 
cent of the total consideration set forth herein shall be paid 
by the undersigned as liquidated damages. That the party 
of the first part shall make the first payment to the loaning 

company on the — day of - 192-. That the monthly 

payments to the said Credit Company or any pther Com¬ 
pany or individual shall not exceed the sum of $-per 

month. 

Additional cost for sewerage pertaining to the G St. 
property in order to comply with all the District Regula¬ 
tions & changing construction from 1 story to 2 ^tory build¬ 
ings. 

MINNIE L. GRAVES, 

Addreps:-. 

Witness:-. 

Date:-,-. 

I 

Approved by, | 

CONSTRUCTION ENGINEERS, INC., 

By-, 

President. 

i 

“Your Home Comes First, Let Us Improve It.” 

I 

Main 3535-2474. | 

Construction Engineers, Incorporated, 

306-307 Ouray Bldg., G & 8th St. N. W., 3rd Floqr—Front 

of Elevator. 

j 

Engineers and Builders. 

Washington, D. C. 

The following is an itemized list of the work the Con¬ 
struction Engineers Inc., propose to do on the property of 
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Mrs. Graves, located at 22, 24, 28, and 30 “G” St. X. W. 
Washington, D. C. 

22. Build bath room brick, with clothes closet, install 
enamel tub, stool, standard fixtures. Room to be com¬ 
pletely finished. Build wooden shelves or some such ar¬ 
rangement for dishes in room below new bath room. 
9 Connect Gas Heater. 

24. Build room brick clothes closet in same, parti¬ 
tion said room and install enamel tub and stool, standard 
fixtures. Build place for dishes same as in ir 22. Replace 
all broken windows. Connect gas heater. Remove coal 
range to where owner desires same. 

28. Build room brick, clothes closet in same, partition 
said room and install enamel tub and stool, standard fix¬ 
tures. Build place for dishes same as in 22 & 24. Paper 


two (2) rooms and hall. 

Connect gas heater. 

30. Build room brick clothes closet in same, partition said 
room and install enamel tub and stool standard fixtures. 
Build place for dishes same as in 22, 24 & 28. Paint and 
paper interior of house. Connect gas heater. 

Paint the front of the 4 houses and store. Look over and 
repair where necessary all roofs. 

The cost of the above work to be $4,864.00. The Com¬ 
pany to pay of- a trust amounting to about $3,000.00 mak¬ 
ing a total of about $7,864.00. 

The above job includes all plumbing connections & the 
securing of permits & the passing of the D. C. regulations. 


For Mrs. Graves—i74/28. 


“Your Home Comes First, Let Us Improve It.” 

7 Memorandum by the Court. 

Filed December 11, 1931. 

The Court is of the opinion that the plaintiff is entitled 
to the relief prayed. However, as the plaintiff is seeking 
equity she must do equity. I will allow the amount which 
the defendant paid to Harris, the contractor, as commis¬ 
sion. I will disallow the commission paid to the parties 
securing the contract. 




M. L. GRAVES VS. CONSTRUCTION ENGINEERS, INC. 

* 


I will allow the expense incurred by the defendant in 
securing the release of the $3,000.00 note. I will refer the 
case to the Auditor to determine the actual lvalue of the 
labor and material furnished by the defendant in connec¬ 
tion with the construction of the building at thp time of the 
suspension of the work. 

JENNINGS BAILEY, 

J ustice. 


Order Referring Cause to Auditor J 
Filed December 11, 1931. 


# 


Upon consideration of the petition of the plaintiff, the 
answer thereto, and testimony taken in open Court, it is, 
by the Court, this 11th day of December, 1931, 

Ordered, that the cause be referred to the Auditor for 
the purpose of stating an account between th^ defendant 
and plaintiff in accordance with the memorandum of the 
Court, filed in this cause. 1 

JENNINGS BAILEY, 


Justice. 


11 


Report of the Auditor. 
Filed October 14, 1932. 


* 


# 


To the Supreme Court of the District of Columbia: 

i 

The Auditor, for report in the above-entitled cause, re¬ 
spectfully states as follows: 

1. This cause was referred to the Auditor, by order of 
December 11, 1931, “for the purpose of stating an account 
between the defendant and plaintiff in accordance with the 
memorandum of the Court, filed in this cause’’ on said date, 
said memorandum being as follow’s: 

“The Court is of the opinion that the plaintiff is entitled 
to the relief prayed. However, as the plaintiff is seeking 
equity she must do equity. I will allow the amount which 


2—6045a 
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the defendant paid to Harris, the contractor, as commis¬ 
sion. I will disallow the commission paid to the parties 
securing the contract. 

I will allow the expense incurred by the defendant in 
securing the release of the $3,000.00 note. I will refer the 
case to the Auditor to determine the actual value of the 
labor and material furnished bv the defendant in connection 
with the construction of the building at the time of the 
suspension of the work.” 

2. In pursuance of the reference, the Auditor set the case 
down for hearing on Wednesday, February 17,1932, at 2:30 
o’clock P. M., at the Auditor’s office in the Court House, and 
gave notice thereof to counsel for the respective parties; 
and at the time stated, the parties being present, the Audi¬ 
tor proceeded with the hearing, and heard and received 
testimony touching the amount which the defendant paid to 
Harris, the Contractor, as commission, the expense incurred 
by the defendant in securing the release of said $3,000.00 

note, and the actual value of the labor and material 
12 furnished bv the defendant in connection with the 
construction of said building at the time of the sus¬ 
pension of the work. The Auditor also heard and received 
testimony, pursuant to adjournment, on February 23, 1932, 
and on March 22, 1932, when the hearing of testimony was 
concluded. All the testimony was stenograhicallv re- 
ported, and a transcript thereof, in typewriting, is returned 
and filed herewith, pursuant to the provisions of Equity 
Rule 64, paragraph 2, together with all exhibits, vouchers 
and papers submitted in connection with said testimony. 
After submitting said testimony, counsel for the parties 
filed memorandums in support of their respective conten¬ 
tions, tlie last memorandum having been received by the 
Auditor on July 29, 1932. 

3. Since said hearing, the Auditor has received a letter 
from J. I,. Krupshaw, Esquire, the attorney for the de¬ 
fendant, stating as follows: 

“In the matter of Minnie L. Graves vs. Construction 
Engineers Inc., Equity Xo. 48451, 1 wish to call your atten¬ 
tion to the fact that in the finding of fact by the Court, the 
Court among other things makes the following statement: 
‘I will allow he expense incurred by the defendant in secur¬ 
ing the release of the $3,000.00 note.’ With reference to 

o 7 
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this item, counsel for the defendant wishes to sjtate that the 
expense referred to in securing the release of (he $3,000.00 
note was paid by the plaintiff prior to the hearing of this 
cause and the Court by allowing the same iij its finding 
merely indicates that the same was a proper charge. 

It is therefore requested that the Auditor in making a 
finding in the cause, eliminte this item from hip considera¬ 
tion for the reason stated above.’’ | 

! 

i 

4. It appearing from this letter, that the expehse incurred 
by the defendant in securing the release of said $3,000.00 
note, has been paid by the plaintiff, there remain, for deter¬ 
mination, only two questions: namely: 

i 

(a) The amount which the defendant paid to 
13 Harris, the Contractor, as a commission j and 

(b) The actual value of the labor ai^d material 
furnished by the defendant in connection with thie construc¬ 
tion of the building referred to at the time of the suspen¬ 
sion of the work. 

I 

5. With respect to these questions, the Auditor, on the 
evidence presented, finds and determines as follows: 

(a) That the amount which the defendant pqid to said 
Harris, the Contractor, as a commission, was Ong Hundred 
and Eighty Nine Dollars and thirty-eight centsj ($189.38). 

(b) That the actual value of the labor and material fur¬ 

nished by the defendant in connection with the construction 
of said building at the time of the suspension of the work, 
was Two Hundred and Eighty Seven Dollars and fifty cents 
($287.50). " j 

6. The Auditor makes a charge of $100.00, as a fee for 
his services under said reference, including the expense of 
reporting and transcribing said testimony. 

7. The parties have been duly notified of the filing of 
this report. 

8. All records and papers in the case are herewith re¬ 
turned. I 

Respectfully submitted, j 

A. LEFTWICH SINCLAIR, 

Auditor. 



12 


M. L. GRAVES VS. CONSTRUCTION ENGINEERS, INC. 


14 Stenographic Record of Hearings Held by the Auditor , 

Supreme Court of the District of Columbia. 

Filed October 14, 1932. 

**••**• 

Washington, D. C., 

1 Wednesday, February 17, 1932. 

The above entitled cause came on for hearing before A. 
Leftwich Sinclair, Esq., Auditor, at 2:30 o’clock, P. M., on 
the above named date, pursuant to notice, under the order 
of reference tiled therein December 11, 1931. 

Present: Fred B. Rhodes, Esq., and Walter Branden¬ 
burg, Esq., attorneys for the plaintiff; J. L. Krupsaw, Esq., 
attornev for the defendant: Minnie L. Graves, Marv John- 
son, Mary Gertrude Murr, Charles E. West. 

Mr. Krupsaw 1 : I understand this matter has been re¬ 
ferred to the Auditor, for the purpose of stating an account 
between the defendant and plaintiff, in accordance with the 
memorandum of the Court, filed in this cause. The memo¬ 
randum of the Court is as follows: 

“The Court is of the opinion that the plaintiff is entitled 
to the relief prayed. However, as the plaintiff is seeking 
equity, she must do equity. I will allow the amount which 
the defendant paid to Harris, the contractor, as commis¬ 
sion. I will disallow the commission paid to the parties 
securing the contract. 

15 I will allow the expense incurred by the defendant 
in securing the release of the $3,000.00 note. I will 

refer the case to the Auditor, to determine the actual value 

of the labor and material furnished bv the defendant in con- 

% 

nection with the construction of the building at the time of 
the suspension of the work. 

i JENNINGS BAILEY, 

Justice 

I represent the defendant in this case. I will endeavor 
to confine mv testimonv to the items covered bv the memo- 
randum and the order. 

There is one item it will not be necessarv for me to refer 
to—the amount which the defendant paid to Harris, the 
contractor, as commission. Can we agree on that? 

Mr. Rhodes: No. 
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i 

Charles E. West, called as a witness, having been first 
duly sworn, testified as follows: 

Direct examination. 

By Mr. Krupsaw: | 

Q. Your full name? A. Charles E. West. 

Q. What is your present occupation A. Pharmacist. 

Q. Where A. Gallinger Municipal Hospital. 

Q. Were you ever connected with the defendant in this 
case? A. Yes, sir. j 

Q. In what capacity were you connected with the corpo¬ 
ration? A. I was secretary and treasurer. j 

Q. At the time you were connected with it, (fid you have 
occasion to do any business with the plaintiff jin this case, 
Mrs. Minnie L. Graves? A. Yes, sir. 

Q. Are you familiar with the transaction covering the 
contract between your company and Mrs. Grates covering 
the remodeling of the premises? A. Yed, sir. 

16 Q. Was anyone engaged by your eonjipany to do 
that work? A. Yes. 

Q. Who was he? A. Mr. Harris, now deceased. 

I 

Mr. Rhodes: I think the Auditor should kno\v what this 
is all about. 

Mr. Krupsaw: I will make a brief statement} 

The plaintiff, Minnie L. Graves, wanted certajn construc¬ 
tion work done on a certain piece of real estat<(? which she 
owned. She did not have sufficient money to p|av the con¬ 
tract price, and it was necessary to refinance th^ buildings. 
Arrangements were made with the defendant, thp Construc¬ 
tion Engineers, Incorporated, to undertake the 'contract of 
reconstructing these buildings, in accordance with certain 
plans and specifications, and also at the same time arrange¬ 
ments were made whereby the buildings could be refinanced. 

Prior to entering upon the work mentioned in the con¬ 
tract, there was a first trust on these buildings, in the sum 
of $3,000. It was agreed that the Construction Engineers 
were to place a larger trust on these buildings, to take care 
of the $3,000.00 first trust and the contract price. A trust 
was placed on these buildings, covering these two items, 
totalling $9,000.00, and the defendant, Construction Engi¬ 
neers, Inc., paid off the $3,000.00 first trust, a bonus, in¬ 
terest, and such other expenses as were incidentally neces¬ 
sary to pay it off. i 
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Then there came a time when the Construction Engineers, 
through their representative, Mr. Harris, began the work of 
remodeling these premises, and after a certain period there 
seemed to be some disagreement, and the defendant claims 
that the plaintiff, Mrs. Graves, stopped the work, and the 
defendant was unable to go on with the work, and was 
forced to abandon the work at a certain point. 

The plaintiff filed a suit to cancel the loans made by the 
Construction Engineers on this property, and, as a result 
of the hearing, the Court made this decision, holding 
17 that the plaintiff is entitled to the relief prayed, but 
as the plaintiff is seeking equity, she must do equity, 
in that she must pay certain expenses and certain items 
which the defendant expended in going as far as it did go. 
In other words, while the Court will cancel this mortgage 
on the plaintiff's property, the Court will require the plain¬ 
tiff to pay back to the defendant certain items of expense, 
certain items fol* material and labor, and certain other 
things that the defendant paid in doing what he had done 
up to the point when work was stopped. 

The Auditor: Have vou the bill there? 

•> 

Mr. Rhodes: Yes, sir. The trusts have all been paid off. 

Mr. Krupsaw: All the auditor is expected to do in this 
case is to find how much money the defendant spent in pay¬ 
ing Mr. Harris, the contractor, as commissions; how much 
expense the defendant incurred in securing the release of 
the $3,000.00 note, and then the actual value of the labor and 

material furnished bv the defendant in connection with the 

* 

contraction of the building at the time of the suspension of 
the work. Whatever we spent up to the time the work was 
stopped, we ought to be reimbursed. 

Mr. Rhodes: That is practically correct. There were 
four small houses which had frame buildings in the rear, 
and this lady wanted the frame buildings torn down and 
brick buildings erected in their place. She signed what she 
thought to be a contract, but which she afterwards found 
out were notes secured on the property, and those notes 
were sold before the work was started for a sum in excess of 
the contract price. Thirty days later they came to her and 
said the District required changes in the plumbing and she 
would have to pay another $1,500.00, and she signed a note, 
which she thought was another contract. Then she dis¬ 
covered she had given notes for $9,000.00. At the time this 
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bill was filed, no work was started on the building. Judge 
Hitz required the deposit of this fund in the Registry of the 
Court. That was done and they were cancelled. 

We expect to show only one building was started 

18 after the suit was tiled. That is a photograph of it. 

Mr. Krupsaw: We claim there wa^ other work 

done. 

Mr. Rhodes: Mr. Krupsaw will stipulate thajt Mr. Lawter 
would testifv as he did in the Court below, that the total 
value of the labor and material did not exceed $70.00. 

Mr. Krupsaw: I told Mr. Rhodes I would agree, if he 
was here, with reference to this particular picture he would 
testify that in his opinion the work and labol' to do what 
was shown in this picture would be so much money, but I 
do not agree this was all the work done, and I do not agree 
that is the only expense. The actual expenses piay be more 
or less. 

I would like to ask your Honor to refer to the bill of par¬ 
ticulars furnished by the defendant, itemizing the various 
items, and we will trv to follow those. You wilt find that in 
the amended answer, Exhibit 6, 1 

Mr. Krupsaw (to witness): j 

Q. Dr. West, do you know whether or not Mr. Harris was 
paid any commissions as contractor on this particular job? 
A. Yes, sir. 

Q. Let me show you some checks and see if vpu can iden- 

tifv anv of these in connection with that matter. Was there 
• * 

any book kept of the entries of expenditures on this job? 
A. Yes, sir. 

Q. Is this book the book kept by the defendant company 
showing the transaction on that job? A. Yes, sir. 

Q. Tell me what, if anything, was paid to Mil. Harris as 
commission as contractor on that job. j 

Mr. Rhodes: I object, unless he kept that booli himself. 
Mr. Krupshaw: Do you know who kept th|e records? 

A. My secretary kept the records. ! 

Q. Did anyone give her instructions to make the entries 
in that book ? A. Yes, I gave her instruction to make 

19 the checks out and to make the proper entries? 

Q. Were you there all the time? A. I was there 
when the checks were made out. 
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Q. Will vou look at the entries? Did von instruct her 
to make the entries? A. The entries are correct. 

Q. Look at those checks and tell me if any of the checks 
were paid to Mr. Harris as commission. A. There are two 
checks here, one for $400.00 and the other for $200.00. The 
hooks will show exactly what they cover. At present I do 
not recall what the checks cover. 

Q. You signed these checks? A. Yes, sir. 

Q. They were given to Mr. Harris? A. Yes, sir. 

Q. What for? A. Work and material. 


Mr. Rhodes: I object. 

Mr. Krupsaw: Was any given to him for commission? 

A. Yes, he got commissions. The bookkeeper will know 
how much of this was commission. AVe have a separate 
record showing commission. We kept a yellow sheet show¬ 
ing the commission. 


(). If I show you that yellow sheet, will it help you to 
identify it ? Is this your handwriting? A. Yes, sir. 

Q. Did you make that statement? A. Yes, sir. 

Q. Does it show how much commission Mr. Harris got? 
A. This shows it here. 

Q. How much ? A. $189.38. 

Q. That is the full commission Air. Harris received? 


Mr. Rhodes: Where did vou get that information from? 
A. From the records we had. We have bills for the ma¬ 
terial. 


Q. I am talking about the commission; where did 
20 vou get it from? A. Arrangements were made with 
Mr. Harris to give him a certain commission. We 
could not give him commission on the whole job. We gave 
him commission on the work done at that time. The total 
amount done at that time was $946.80. His commission was 
$1S9.3S; that is the wav it was figured. He first claimed 
commission on the whole job, 


Mr. Rhodes: Where did you get $946.80 from? 

A. That is the total of labor and material up to that time. 

Q. Where is that record? A. You have a copy of this; 
everything above $189.38 added up. 

Q. You mean you get commission on the delay on the 
job? A. Everything above $189.38. That added up gives 
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I 

a total of $946.80. The men were ready to do work and 
wanted to be paid. Everything on here was phid. 

Q. Where did you get the items on that bill? A. We 

have different bills in the office. j 

I 

Mr. Rhodes: That is what I would like to have. 

Mr. Krupsaw: Will your books show that |much money 
was paid out? | 

A. Yes, sir. ! 

I 

Q. Will these checks show that much money \fas paid out? 
Tell me what these checks show; what do they represent? 
A. Checks made out to Mr. Harris represent laibor and ma¬ 
terials ; checks to Mr. Armstrong as commission. 

Mr. Krupsaw: Leave out Mr. Armstrong; the Court will 
not allow that. 

Q. Here is a check, $131.73, J. Elliot Wriglif, Jr.; what 
does that represent? A. The contract was bonded to com¬ 
plete the job. I 

Q. You had to pay a premium on the bond? i A. This is 
the cost of the bond to insure the job would b^ completed 
according to the contract. i 

Q. Is this the bond? A. Yes, sir. j 
21 Q. This was the preimum paid on the bf)nd to com¬ 
plete the contract? A. Yes, to insure the work was 

to be completed properly; the bond was to guarantee that. 

I 

Mr. Krupsaw: I offer that as an item of expense. 

Mr. Rhodes: I reserve an exception. 

Mr. Krupsaw: What is this? I 

A. Check to Mr. Plager for $25.00, for specifications for 
this particular job. I 

Mr. Krupsaw: I offer this check. 

Q. These two checks I asked you about, one for $400.00 
and the other for $200.00, were given to Mr. Harris to pay 
for what? A. Labor, material and other expenses. 

Q. Did it cover commission? A. I am not sure if it 
covered commission or not. | 

Q. Will the bookkeeper know more about tliat? A. I 
think so. I do not recall at the present time. 

3—6045a 
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Q. Was there any other work done on that job other 
than the work shown in this picture? A. Yes, there was 
a house next door. 

Q. What was done on the house next door? A. I think 
we have some records to show that. There was some dig¬ 
ging done there; that picture does not show it. 

Q. You say there was some digging done. What else 
was done; was anything removed? A. I think some build¬ 
ing at the back was torn down. We have records to show 
that. 

Q. The expense for doing all this work, would that be 
entered in this book? A. Yes, sir. We have the total ex¬ 
pense up to the time we stopped. 

Q. In paying off the $3,000.00 loan, can you tell me, of 
your personal knowledge, what payments you had to make 
to pay this loan off? A. $30.00 for title; that was 
22 paid by the Company. 

Q. Do you know that of your personal knowledge? 
A. Yes, sir. 

Q. For deed of trust and recording? A. $28.00. 

Mr. Rhodes; T object to that, because the Court has said 
onlv the actual value of the labor and maternal that was 
furnished by the> defendant in connection with the con¬ 
struction of the building at the time of the suspension of 
the work can be gone into. This is not permissible under 
this reference. 

Mr. Krupsaw: I will allow the expense incurred by the 
defendant in securing the release of the $3,000.00 note. 

Mr. Rhodes: You have only to consider the actual value 
of the labor and material that went into the job. 

Mr. Krupsaw; You cannot prepare a release without re¬ 
cording it. 

Mr. Rhodes: The Court said these notes should have 
been cancelled, and you cannot charge that. 

Mr. Krupsaw: There was a $3,000.00 note on this prop¬ 
erty, and after we filed this suit thev went into Court and 
paid that $3,000.00, and in order to pay it. paid a bonus of 
$300.00. The Court said he would allow that. The notes 
were turned in here and cancelled. 

Q. I will ask you, with reference to the $3,000.00 note, 
was any expense, incurred in releasing that note? A. We 
have the records to show that. 


19 


M. L. GRAVES VS. CONSTRUCTION ENGINEER^, INC. 

j 

Mr. Rhodes: I think we can agree on that. 

Mr. Krupsaw: For the release of the $3,000.00 note, was 
there any expense your company had to pay? | 

A. Yes, sir. | 

i 

Q. Itemize it. A. It was about $200.00. 

Q. Has that been paid to your Company? A. Not 
yet. | 

23 Q. Tell us what it was? A. I have ncft it here. 

Q. Take the first item on Exhibit 6, 14,000 second 
hand brick on ground, I will ask you if those bricks were 
delivered on the job? A. I was on that job with the late 
Mr. Harris, and these records were made out. j Mr. Harris 
was the actual man on the ground at that time. 

Q. Do you know anything about it yourself? A. I saw 
the bricks, but I do not know the number. That is Mr. Har¬ 
ris' estimate. 

Mr. Rhodes: I object. 

The Auditor: Objection sustained. 

Mr. Krupsaw: Do you know how much yout Company 
had to pay for the bricks delivered? 

A. $210.00 for bricks delivered on the premises. 

Mr. Rhodes: You do not know if thev were delivered 
or not ? 

A. I saw thev were delivered there. I did not count 
them. ] 

j 

Mr. Krupsaw: Was it a large quantity of bribks? 

A. It was a large quantity of bricks. 

Q. Your Company paid $210.00 for them? A. That is 
right. 

I 

The Auditor: Have you personal knowledge oif the pay¬ 
ment of $210.00? 

A. It was paid to Mr. Harris in a lump sum, to include 
this. He was a contractor working for us. We would pay 
him on the contract so much money—$200.00-$300.00—to 
cover labor and material up to that time. These checks 
cover the expenses incurred here. We would not give him 
a check unless we had a bill showing the labot and ma¬ 
terial. 
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Q. You claim those two checks were paid on account of 
the materials—one for $400.00, and one for $200.00? A. 
They were paid to Mr. Harris on account of the material 
and labor furnished on this job. 

Q. Did you check up these items before you gave 

24 him a check? A. Y T es, they were checked up with 
Mr. Harris. 

Q. You signed those checks? A. I signed those checks. 
Q. The next thing is 6 ton of sand on ground, $18.00. 
A. This material I saw on the ground with Mr. Harris when 
this was made out. All these things were there at the time 
it was made out. 

Q. Were you there? A. I was not in a position to find 
out the weight. I was there with him. 

Q. On the strength of that, you issued a check? A. Y T es. 
I would not issue a check until I saw what was there. We 
gave him so much on account. 

Q. You have no personal knowledge as to the number of 
brick or the quantity of sand? A. I know there was a large 
quantity there, but the exact number of brick, or the weight 
of the sand, T would not know. 

Q. All scaffolding for bricklayers and carpenters $50.00. 
Did you see scaffolding on the job? A. Yes, sir. 

Q. Do you know if you saw four new window frames 
there? A. Yes, sir. 

The Auditor: How many did vou see there? 

% * 

A. Four. These small items I remember, but I am not 
in a position to state the number of bricks. 

Mr. Krupsaw: You have two outside door frames, $5.00. 

Do vou remember them? 

% 

A. Yes, sir. 

Q. He has footings and trenches in two back buildings 
finished labor and material, $77.00. Is that the footing 
in this picture or the other building? A. I do not re¬ 
call. 

25 Q. Did he show you any footings when you were 
there? A. Y r es, sir. 

Q. You have 3,000 brick laid in walls finished labor and 
material $120.00. A. That is represented in the picture. 

Q. You have an item tearing down two old rear buildings 
$25 and disconnecting two gas ranges and connecting gas 
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lights and connecting gas ranges $15.00. Do you remem¬ 
ber that item? A. Yes, sir. 

Mr. Krupsaw: You have delaying labor on job, $50.00, 
which we will eliminate. 

i 

Q. Were any blueprints and specifications made for that 
job? A. Yes, sir. 

Q. Do you know how much they cost ? A. I do not know 
exactly. It says here blueprints and specifications, $250.00. 
I think there must be some checks made out to the party 
who prepared the blueprints. 

Mr. Rhodes: He never gave the plans and specifications 
to this lady, and I submit it is not a proper charge. I note 
an objection. 

Mr. Krupsaw: The Court says we are to be }?aid for as 
far as we went, and we could not proceed without specifica¬ 
tions and blueprints. It is true we did not use them, be¬ 
cause we did not finish, but we had to have something to 
start with. j 

Q. Permits, $6.50. Was that paid? A. We have a small 
bill in the file, which will show who got it. 

Q. Six barrels of lime—did you see any lime there? A. 
Yes, six barrels of lime and some barrels of cem|ent. 

Q. 1,000 feet of lumber, $35.00—what kind of ljimber was 
that? A. I do not know how many feet of lujmber was 
there, but there was some lumber there. 

26 Mr. Krupsaw: That is all I am going t<i) ask him. 

I 

Cross-examination bv Mr. Rhodes: 

Q. Your attorney has offered in evidence a [check for 
$131.73, dated April 25th. The bill of complaint was filed 
June 8, 1928. Will you look at your bill of particulars and 
show where that item of $131.73 appears for the ijond? A. 
That does not appear here. Labor and material \^ere sepa¬ 
rate. 

Q. You did require Mr. Harris to give you a bond? A. 
We paid for that ourselves. 

Q. You required him to give you a bond to guarantee his 
contract? A. Yes. 

Q. This bond Mr. Harris signed. Do you remember why 
the check was drawn to J. Elliot Wright? A. I think he 
was the representative of the Company. 
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Q. What was the contract price for doing this work; do 
you remember what Mr. Harris’ contract price was for 
doing the work ? Will vou look at vour books and see what 
you agreed to pay him? A. There were several contracts 
on this job. I believe at the time the bond was given, it was 
a little over $2,000.00. I think the bond will show it. 

Q. Is that the contract you charge $7,000.00 for doing? 
A. No. This was the contract at the beginning of the job. 

Q. Was there any change made in the contract ? A. I 
think there were some additions later on. 

Q. What were they? 

Mr. Krupsaw: All these things have been gone over 
alreadv. There was a contract for some changes. 

Mr. Rhodes: You did not give Mr. Harris $1,500.00 extra? 

A. No. 

Q. So, his contract with you was $2,900.00? A. I think it 
Q. The only change you made was you tried to get 
was at that time in April. 

27 this lady to pay $1,500.00 more, because the District 
required a change in the plumbing? A. I think it 

was. 

Q. Do you know why you required her to give you 
$1,500.00 more than her contract price? Was there any¬ 
thing extra to be done bv vou? You said there was some 
plumbing to be changed. A. That what done. 

Q. There was no reason for charging that $1,500.00? A. 
There were some changes to take place, and the cost was to 
be $1,500.00. 

Q. Have you anything to show that? A. That was 
brought out in Court last time. 

Q. You know about this job. Did not your original con¬ 
tract provide you were to pay all the costs of getting plumb¬ 
ing permits? 

I offer the contract in evidence. This says additional 
costs for sewerage pertaining to the G Street property, in 
order to comply with the District regulations $1,500.00. 
A. I think I can answer your question about this. This 
$2,923.00 refers to the amount of money we were supposed 
to pay to Mr. Harris for work and material. We insured 
it for that amount. He gave us an estimate of the cost of 
labor and material on the job, and we wanted to be sure he 
would complete it for that amount. 
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Q. He agreed to do all the work for $2,9^3.00; is that 
right ? A. That is right. I 

Q. You had a bond to compel him to do it? A. Yes, sir. 

Q. Whv were von to pav the bills for labor land material 
when you had a bond guaranteeing he would furnish mate¬ 
rial and labor? A. That is the way we did jthe business. 
We paid the amount as the work progressed. 

Q. You would pay his bills? A. Thgt is right. 

28 Q. Did there come a time when 14,000 brick were 

on hand and vou paid him for the bridk? A. Yes, 

I 

sir. 

Q. Will you let me see anything you have showing there 
were 14,000 brick delivered there? A. The only man who 
knows that is dead. 

Q. Why did you not pay the party from whom the bricks 
were bought? A. That is the way we did the pusiness. 

Q. At that time he had a number of contracts with you? 
A. Yes, sir. I 

Q. How do you know that 14,000 brick wept to these 
houses? A. I was there and saw the brick. 1 

Q. Where did it come from? A. I do not know; it may 
have been the West Company. I do not know where they 
came from. He could buy at any place he wanted. He was 
working for us for three years, and we never had any 
trouble with him. There were no complaints about non¬ 
payment; that is why we proceeded as we did. 

Q. Do you remember the day you paid him for these 
14,000 brick? Which check includes that item of 14,000 
brick? A. 1 would not know that. 

Q. How do you know, with all the jobs you were doing at 
1 hat time, that he got 14,000 brick. A. I would not know. 

He comes in with an itemized account. 

Q. Where is that itemized list on which you paid for the 
14,000 brick? A. We did not pay individually for brick; 
we gave so much on account. | 

Q. Where did you get that list from? A. That| is what I 
am trying to tell you, if you will give me a chance. He 
comes to my office and tells me he wants to draiv $200.00 
or $400.00. I say “What for”? He says “Labor and ma¬ 
terial”. I go out with him. Both together we Would look 
at the material on the ground. He would have to pay so 
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much to the men. He would come back to the office 
29 and I would give him a check. 

Q. Is this the check you gave him? A. We gave 
him an even amount. 

Q. Where did you get the information you put in your 
exhibit to your answer that you paid him for 14,000 brick? 
A. From Mr. Harris. 

Q. Where is the statement he made? A. Here is one he 
made out himself. We just copied it. Mr. Harris brought 
in one typed; maybe my secretary would recognize it. 

Q. You do not know, of your own knowledge, anything 
about the requests he made? A. Yes; I was satisfied the 
material and labor were there before I paid him anything 
on account. 

The Auditor: How could you be satisfied; you did not 
count the brick? 

A. He would put in an account for 14,000 brick. We had 
never had anv trouble with him before. 

Mr. Krupsaw: Would he on these occasions have slips 
from the brick or lumber companies? 

A. He might have personally. We did not keep them as 
records here. He would show me this—he would have slips 
from places where he bought material, which he kept him¬ 
self. The bills were made out to him. 


The Auditor: Do you know from whom he bought the 
material ? 

A. 1 do not know. He dealt with a number of companies. 


Mr. Rhodes: When did you go out and look at the brick 
on the job; was it before the work started? 

A. Xo, after the work was started. 

Q. You mean the brick was delivered after the work was 
started? A. The brick was there when I was there. 

Q. That was after this suit was filed. A. We had started 
the work, but it was stopped because you refused to let us 
go on with the work. 


Q. Do you know how much work was actually done 
30 on this job? You have an item of 3,000 brick laid in 
walls. Where did you get that item from? A. That 
is the figure given by Mr. Harris. These figures were 
actually given by Mr. Harris. He would type it. 
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I 

I 

Q. Where is that record? A. You have a copy right 
there. 

Q. This is the list you prepared for the Co|urt. Can you 
tell me why Mr. Harris put in there salesmajn commission 
of twelve per cent for securing the contract?, Why would 
he put that in that statement? A. When he was making 
out the statement, it was to be made out with all items in¬ 
cluded when suit was filed against us. The work was 
stopped when suit was filed. 

Q. As a matter of fact, this statement was gotten up for 
the Court? A. At that time, I prepared a statement of all 
expenses. 

Q. He did not have anything to do with phying off the 
trust? A. No. 

Q. Yet Mr. Harris prepared this? A. Yes,,sir. 

Q. Showing payment off of the trust aftei J Mr. Harris 
w’as dead? A. This w^as 1928, and he died a year ago. 

Q. What would Mr. Harris have to do with <jieed of trust 
and recording? A. I called Mr. Harris in ajnd said 4 ‘It 
looks like we will have to settle this quickly, so we will have 
an itemized statement’’ and I gave him the ljtems to put 
in there while he w^as giving his report. j 

Q. You did not pay him on his statement; you had al¬ 
ready paid him on another statement? A. I db not under¬ 
stand you. 

Q. You had already paid him on another statement? A. 
When this w r as made? j 

Q. I want the certificate on which you pqid him the 
money. A. We have none here. I 

Q. All you have is this paper prepared after the 
31 suit was filed ? A. That is right. 

Q. 3,000 brick laid in v r alls at $40.00 a thousand, 
$120.00 ? A. That is labor and material. j 

Q. Is that 3,000 brick in addition to the 14,000 brick? A. 
Labor and material for laying that many bricky. 

Q. And for the bricks themselves? A. Labqr and ma¬ 
terial for laying the bricks. j 

Q. You allowed him $40.00 a thousand for laying them? 
A. The cost v r as $120.00. 

Q. Do you mean to say that you allowed him ^120.00 for 
laying 13 courses of brick? A. There is mor^ here. It 
goes dovm in the ground. We had a lot of men there. 

4—6045a I 
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Q. How long did they work? A. I do not recall. 

Q. Did you sign this answer to petition and order to 
show cause? A. Yes. 

Q Did you say this: 

‘‘ Answering paragraph 10, this defendant denies that no 
work whatever has been done on said contracts; denies that 
no material has been delivered on said job and denies that 
the material and work delivered to date on said job does not 
exceed the value of $30.00, but, on the contrary, says that 
this defendant has done and performed considerable work 
under the contracts referred to herein in that he has done 
and performed the work set forth by the plaintiff, and, in 
addition thereto, has constructed a greater portion of the 
brick walls and has done other work under the contract, the 
value of which greatly exceeds the sum of $1,000.00; and 
that there has been and now is a large amount of materials 
consisting of lumber, brick, cement, door frames, window 
frames and other miscellaneous building material on the 
premises to be remodeled and repaired, and that work has 
been in continuous progress on the premises under the con¬ 
tract during the last ten days, and that the workmen are on 
the premises today doing and performing such work as the 
weather conditions will permit”. 

32 A. The work and materials totalling that was the 
greater part of the work. 

Q. This was sworn to bv vou some time in June, and vou 

say that there are men now on the premises working on 

this contract and have been for ten days past working on 

the contract. Do vou mean to sav thev were working ten 

• • » ^ 

days putting up brick? 

Mr. Krupsaw: The testimony shows there were other 
buildings. That is not the onlv building. 

Witness; They tore down two old buildings in the back, 
and did some digging there, and put a footing in there. 

Q. Was there any other building torn down? A. There 
were four houses. 

Q. This is the rear of two. Don’t you know the others 
have never been touched? A. Two buildings were torn 
down. 

Q. Did youf do any work other than that? A. They 
tore the buildings down in the rear and dug the trenches. 
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Q. Do vou know of anv work done other than those two 
buildings? A. I do not recall. 

Q. Did you see the job after the work whs higher than 
that? A. Xo. That is a picture of the worlj: done. 

Q. Can you, as a contractor, estimate the cost of laying 
that many brick? A. No, but he did. 

Q. Who did? A. Mr. Harris. 

Q. When did he give you an estimate on which you paid 
him for this work? A. When he made an estimate of the 
amount of labor and material, we gave him al check on ac¬ 
count of that. 

Q. Do vou mean to sav when vou swore tb the answer 
that men had been working for ten days (jm the prem¬ 
ises? A. That was tearing down the buildings. We 
33 had a couple of rainy days; that is wdjere the time 
was taken up. 

Q. Do you know two men could do that in a day? A. I 
am not an expert. ! 

Q. You were the head of this Company? A. Yes. 

The Auditor: Are you expert enough to say if they were 
new or second-hand bricks ? 

A. They were good used bricks. 


Air. Krupsaw: We do not claim all the bricky were used, 
but were lying on the ground and were removed by some¬ 
body. 

Mr. Rhodes: Harris was the man who owned them? 
Witness: I do not know what happened to them. 


Q. They were Harris’ bricks? A. We we^e to settle 
for the labor and material. 

Q. Do you not know Harris came and got all the bricks 
and door frames? A. I do not know. 


Mr. Krupsaw: I object; there is no proof of tpat. 

Mr. Rhodes: You never went on the job after suit was 


filed? 


A. Yes, I did. 

Q. When? A. Just after suit was filed. 

Q. What was the purpose of your visit? A 1 To see if 
the work was being done by somebody else. 

Q. How long after? A. A week or so after suit was 
filed. ! 
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Q. As a matter of fact, you had not started work there. 
A. One of the reasons for stopping the work was to give 
the job to somebody else. I went there to satisfy myself. 

Q. As a matter of fact, when this suit was filed, there 
was not a brick or piece of material on the job, and the 
building had not been touched, except to tear down 
34 one or two of the buildings? A. The work was 
stopped when suit was filed. When you filed suit, 
the work was stopped. 

Q. The contract called for the work to be done in thirty 
davs? A. That is right. 

Q. And it was two months before this lady filed suit? 
A. I do not know. 

Q. Did she have a copy of the plans and specifications? 
A. Xo. 

Mr. Krupsaw: I will admit he did not give her plans and 
specifications until there was some difficulty about the mat¬ 
ter. 

14,000 bricks were not laid; they were delivered on the 
job. 

The 3,000 bricks were laid in walls. 

Mr. Rhodes: Can you estimate the number of brick in 
this wall ? 

A. Xo, sir. 

Q. How can you make this statement? A. From Mr. 
Harris. 

Q. You base that on the assumption that there were 14,- 
000 brick? A. Yes. Mr. Harris figured it out. 

Q. Xow, the next item is five tons of sand. Do you know 
anything about the sand? A. There was sand there, but 
I do not know how much. 

Q. You have 1.000 feet of lumber. Do you know person- 
allv if there was that amount of lumber on the ground? A. 
I know there was lumber on the ground. 

Q. Mr. Harris told you? A. That is right. 

Q. Do you know if there was any scatfolding on the job? 
A. Yes, we had some scatfolding there. 

Q. You do not see anv in the photograph, do vou? A. 
Xo. 

Mr. Krupsaw: I object to this photograph, except it 
shows on the date it was taken. 
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35 Mr. Rhodes: Was the scaffolding you saw on the 
job erected? j 

A. No, sir, it was on the ground. 

Q. This payment of $50.00 you do not know anything 
about ? A. No, sir. I do not know what happened to any 
material left on the job. 

Q. Why are you claiming? A. I saw it there, and, after 
we stopped working, I do not know who took it. 

Q. Did you consider it your property? A. No. 

Q. Why are you including this in your claijm? A. Be¬ 


cause we paid the expenses. He probably went out and 
rented the scaffolding. ! 

Q. Footings and trenches in two back buildings, $77.00; 
do you mean to say that when he told you he paid $77.00 
you believed it? A. Yes, sir. j 

Q. You thought he paid $77.00; is that right? A. Yes, 
sir. 

Q. Do you know what the trenches were nutde of? A. 
It looked like cement and other material. 

Q. You were there on the job when the work was going 
on: were they digging trenches? A. No, pouring some ma¬ 
terial in the trenches. i 

Q. This building had been torn down, and ! they were 
pouring cement the day you were there. Did vpu see any 
material there? A. Several piles of brick. I 

Q. How did you get into the place? A. The tyackwav. 

Q. Did your men climb over the fence? Ho|w did you 
get in? A. The back door was open; I went in the back- 
way. I 

Q. You have “Tearing down two old rear buildings, 
$25.00”? A. Yes, sir. j 

36 Q. What do you mean by this item “ Delaying 
labor on job, $50.00”? A. When the ivork was 


stopped, the men were there ready to work. 1 

Q. Who stopped them? A. Mrs. Graves stopped them. 
Q. Do you know she stopped them? A. Mr. Harris told 
me she would not let them go to work. Meanwhile the men 
were there and had to be paid. I 

Q. Then what happened? A. There was no rpore work 
done. I 

Q. When did she stop them? A. He had to pay them 
$50.00, because the men came to the office and wanted the 
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money. You have to pay labor; that is one thing you have 
to pay. 

Q. Did they come up for this delay payment? A. Mrs. 
Graves stopped them. 

Q. Do you know how long she stopped them? A. I do 
not, no. 

Q. You do not know if it was at the beginning, or at 
the time you finally stopped? A. They were working there, 
and suddenly everything stopped. 

Q. And after that you charge $50.00 for labor? A. No, 
the $50.00 was when they were working. They came and 
said she would not let them do anv more work. 

Q. Those frame buildings you tore down, is that illus¬ 
trated by the mark? A. No. 

Q. How large a building did you tear down l A. It 
should be in the specifications. 

Q. How large was the building you tore down? A. I do 
not know. 

Q. Was it not a one-story frame kitchen you tore down? 
A. I do not know. 

Q. You gave estimates for this job? A. I did not 
37 go out and give estimates on the job. 

Q. You know how to read blueprints and plans. 
Can vou tell me the dimensions of the two buildings? A. 
Twelve feet from the building going back, and 7' 6" each 
wav. That is 15 feet wide. The whole thing is 15 x 12. 

Q. Your contract provided that the two rooms should be 
15 feet togetheris that right ? A. Whatever the blueprints 
show. 

Q. Will you look at this and say if that was built accord¬ 
ing to the specifications? A. As far as we had gone. 

Q. Do you know the size of the brick ? A. No. 

Q. Do you know the size of bricks ? A. I know the approx¬ 
imate size. 

Q. What is the size of brick? A. I do not know. 

Q. You have ‘ 4 Blueprints and specifications, $250.00/’ 
To whom did you pay $250.00 for blueprints and specifi¬ 
cations? A. I think the name of the architect is on there— 
Plager. 

Q. Have you the check for that? A. I should have. 

Q. Don’t you mean $25.00 instead of $250.00? A. No, 
sir; there must be another check. This $25.00 is for specifi¬ 
cations. There must be another check for blueprints. 
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Q. Will you toll the Auditor, if you can, fo!r what this 
$200.00 and $400.00 was paid, as near as you can? A. This 
$400.00 check to Mr. Harris and another for $200.00 was 
paid for labor and material up to the time you stopped us. 

Q. What items shown on that list did they pay for? A. I 
cannot say the exact items; it was up to the time you stopped 
us. I 

Q. Whose handwriting is this in the corner here? 
38 A. The bookkeeper’s; everything on there is the book¬ 
keeper's handwriting except my signature. 

Q. C’an you find, among your checks, the check you paid 
to Mr. Plager? A. That check does not appear to be here. 
We could not have gotten the blueprints for nothing. 

Q. Will you look at your books and tell me wliat other 
jobs Mr. Harris was doing for you at that timcj? A. The 
bookkeeper can tell you. j 

Q. Is all this in the bookkeeper’s handwriting!? A. Yes, 
sir. I 

Q. Look and tell me where it shows $250.00. Al. She kept 
the books, and we had an auditor audit the books. It must 
have been for the blueprints. 


(Hearing adjourned to Tuesday, February 2.1, 1932, at 
1:45 o’clock, P. M.) 


Washington, D. C., 
February 2j3, 1932. 

The hearing of the above entitled cause was resumed at 
1:45 o’clock, P. M., on the above named date. 

Present: Fred B. Rhodes, Esq., attorney for the plaintiff; 
J. L. Krupsaw, Esq., attorney for the defendant; ^dinnie L. 
Graves, Marv Johnson, Marv Gertrude Murr, Charles E. 
West. ‘ ' j 

Mr. Krupsaw: Since the last session I have discovered 
certain errors, which I would like to correct novL There 
was offered in evidence at that time the bond wpich was 
given to protect the defendants. This bonp ran to 
39 Mr. Harris, the contractor. A check for $131.73 was 
offered in evidence as being the premium on the bond, 
but that check included other payments on bonds. The 
amount of the premium on this particular bond was $43.85; 

that is the correct amount. I want to make that correction. 

I 


32 


M. L. GRAVES VS. CONSTRUCTION ENGINEERS, INC. 


I also call vour attention to the statement made at the 
trial that the original loan was $9,000.00. That is an error. 
The loan placed by the defendant was $2,100.00 apiece on 
four pieces of property, making a total of $8,400.00, and the 
defendant was supposed to pay the first mortgage of 
$3,000.00, which would reduce the $8,400.00 down to Five 
thousand odd Dollars. There was a charge of $1,500.00, 
but not a note. 

Mary Gertrude Murr, called as a witness, having been 
first duly sworn, testified as follows: 

Direct examination by Mr. Krupsaw: 

Q. Give vour full name. A. Marv Gertrude Murr. 

Q. Your occupation? A. I was secretary to Mr. Charles 
West. 

Q. Connected with the Construction Engineers? A. That 
is right. 

Q. That was around the time the contract was entered 
into between Mrs. Graves and the defendant? A. Yes, sir. 

Q. You are not now connected with the Construction 
Engineers? A. Xo. 

Q. And have not been for some time? A. Xo, sir. 

Q. Do you remember Mr. Harris, the contractor in this 
case? A. I do. 

Q. Would you know his signature, if I showed it to you? 
A. Yes, sir. 

Q. Is this his signature? A. Yes. 

40 Mr. Krupsaw: I want to offer this receipt in 
evidence. 

‘‘May 31/28. 

Received from Construction Engineers, Inc., check for 
$200.00 on Graves contract, G Street, X". W., Check Xo. 1112. 

(Signed) T. C. HARRIS.” 

Mr. Rhodes: I object, unless it is testified what it was 
for. The payment to Mr. Harris would not bind Mrs. 
Graves. 

Mr. Krupsaw: I am offering this to back up the testi¬ 
mony that the $200.00 check offered in evidence was given to 
Mr. Harris on account of the Graves contract. 
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I 

Mr. Rhoades: It does not show what it was for. 

Mr. Krupsaw: It backs up the $200.00 check we offered in 
evidence the other day. ! 

The Auditor: I doubt if it is admissible. I^ow can it be 
received in evidence against Mrs. Graves? 

Mr. Krupsaw: We are not offering it against Mrs. 
Graves. Your Honor is endeavoring to determine how 
much money the defendant expended on this contract. 

Mr. Rhodes: The purpose of the hearing is {o determine 
the actual value of the labor and material furnished by the 
defendant in connection with the construction <j>f the build¬ 
ing at the time of the suspension of the work. ! 

Mr. Krupsaw: It may help the Auditor in arriving at 
something. I am not offering it in evidence as a claim 
against Mrs. Graves. I am offering it for the purpose of 
assisting the Auditor in arriving at the actual! money ex¬ 
pended by the defendant, and the auditor can determine 
how much of it is covered by the order of the (Jourt. The 
Court recognized the fact that if you had anv contract, 
someone has to supervise it and has to be paid fir it. That 
is part of the cost. You cannot hire people at fandom. 

The Auditor: I doubt its competency, but I will let it in 
conditionally, subject to Mr. Rhodes’ right to move to strike 
it out later. J 

Mr. Krupsaw: Whose signature is this? j 

Witness: Mr. Harris’. | 

41 Mr. Krupsaw: It is dated June 2/28. j Received 
from Construction Engineers, Inc., check for $400.00 

on Graves contract G Street, Northwest. Check! No. 1140. 

I 

Q. Do you recall when this receipt was given? A. I do. 

Q. Was anv monev given to Mr. Harris at that time? 
A. Yes, $400.00. ‘ ' j 

Q. In what form, was it by check or in cash? A. By 
check. 

Q. Is this the check that was given? A. That is the 
check. | 

Q. Who wrote that check? A. I did. j 

Q. With Mr. Charles’ signature? A. That is Correct. 

Q. Were you there when that check was issued and 
signed? A. Yes, I handed it to Mr. Charles] and he 
signed it. i 


5—6045a 
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Q. Who else was there? A. Mr. Harris. 

Q. Do you know why that check was given—for what pur¬ 
pose? A. Mr. Charles told me to make out a check for 
commission. 

Q. Do you know what that check was given for? A. 
Commission. 

The Auditor: How can she sav whv that check was given, 
or for what purpose it was given, of her own knowledge? 
It would be a conclusion. 

Mr. Krupsaw: She was working for the Construction 
Engineers, who were the defendants. 

The Auditor: That does not alter the situation, it seems 
to me. 

Mr. Krupsaw: This receipt was a receipt for the check? 

A. Yes. 

Mr. Krupsaw: Received from Construction Engineers, 
Inc., check for $400.00 on Graves contract. I wish to offer 
that in evidence. 


Q. Here is another receipt. Do you know whose 
42 signature that is? A. Mr. Plager's. 

Q. Who was he? A. The gentleman who wrote 
the specifications. 


Mr. Krupsaw: This receipt says: June 20/28. Received 
from Construction Engineers, Inc., check for $25.00 for 
specifications on Graves job, G Street, X. W., Xo. 1218. I 
offer that in evidence. 

The statement recently submitted in Court for plans and 
specifications, showing the amount due, was $250.00. The 
only part of that paid was $25.00. I do not know whether 
we will have to pay the balance or not. 

Q. Do you know this signature? A. Mr. Carroll’s sig¬ 
nature. 

Q. Who was he? A. A contractor for Mr. Charles. 


Mr. Krupsaw: This is a receipt in full payment on addi¬ 
tional work: all work guaranteed to give satisfaction in zero 
weather, $32.50. Do you know what that was for? 


A. That is Mr. Charles’ writing. 

The Auditor: Who is Mr. Charles? 

Mr. Krupsaw^: Mr. Charles is the gentleman who testi¬ 
fied as Mr. Charles E. West. Charles is a trade name which 
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lie used, on account of having several brother^ of the same 
name. Since then his name has been changecf, bv order of 
the Court, to West. 


Q. Who kept the books for the construction Engineers? 
A. I did. Thev were gone over everv month bv an auditor. 
Q. Are these entries in your own handwriting? A. They 


are. 

( c ). Are these the expenses on the Graves job? A. They 
are. 

Mr. Krupsaw: I offer this sheet in evidence as being the 
money expended on the job. 

Mr. Rhodes: I object to that. There is no evidence the 
monev was used in the building. 

43 Mr. Krupsaw: Do you know whether lor not these 

expenditures were made on the Graves job? 

Witness: They were. 

The Auditor: Find out how she knew it. Dicjl she see the 
materials used on the job? 

Mr. Krupsaw: If your Honor please: How would any 
bookkeeper know whether or not certain things were sold 
and delivered to any purchaser. 

The Auditor: That is a different question. You are not 
asking her about the books, but whether certain material, 
reference to which is made in the books, was used on the job. 

I 

Mr. Krupsaw: Were these items of expenditure for work 
done by the Construction Engineers in the construction and 
rebuilding of the Graves job? 

A. Yes. I 

( L ). Wore all these entries made bv vou? A. [Thev were. 

Mr. Krupsaw: I offer that in evidence as beiiig the book 
of original entry on that job. 

Mr. Rhodes: It is not evidence as to the vilue of the 
labor and material furnished on the job. 

(Argument off the record.) 


The Auditor: I will let it in, with the same understanding 
as was announced with reference to the first objection con¬ 
cerning the receipt that was offered. 

Mr. Rhodes: AYe are willing to have it stand that way, 

but unless it can be shown all the monev went into the build- 

* | 

ing, it will be stricken out. 

Mr. Rhodes: I have no questions. 
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Charles E. West resumed the stand. 

By Mr. Krupsaw: 

Q. Coming* up, Dr. West, to the $400 check, do you re¬ 
member what that was given for: what did that include— 
the check given to Mr. Harris, dated June 2, 192S? 

44 Mr. Rhodes: He testified he did not know; that is 

why he put the bookkeeper on. 

Mr. Krupsaw: Was Mr. Harris ever paid a commission 
on this job, to your personal knowledge? 

A. 11 is last check included everything due him, and in¬ 
cluded commission. 

Q. How much money? A. $100.00 and something: we 
have records to show exactly what it was. 

Q. $189.38? A. That is correct. 

Q. How do you recall that as a fact? A. First I was 
going to make a check for that amount, and it was changed 
to include evervthing due him. 

Q. Did you have anything to do with authorizing the 
entries of these items in this book? A. Yes and no. She 
was secretary and bookkeeper, and it was her business to 
make those entries. 

Q. You would tell her to make the entries? A. I would. 

Q. Did you tell her to make those entries there? Look 
them over and tell me. A. Yes. those are the entries which 
I authorized her to put in the book. 

Q. By whom were those moneys expended? A. The Con¬ 
struction Engineers. 

Q. Would that cover all the checks you gave to Mr. Har¬ 
ris? A. Yes. 

Q. Here is an item J. Eliot Wright, bond, $43.85. Who 
paid that? A. Construction Engineers paid that on this 
particular job. 

Q. Was that included in Mr. Harris’ check? A. It was 
paid separately. 

Mr. Krupsaw: Here is an item of $11.60 for recording. 
I think we will eliminate that item. 

Q. Here is ail item of Louis Carroll, labor, $32.50. Do 
you know if you paid that, or if it was included in Harris’ 
check? A. That was a separate check paid to him for labor 
he claimed on that particular job. 
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Q. Is this your handwriting? A. That is the sig¬ 
nature of Mr. Carroll. 

Q. Is that the $32.50 you paid? A. To Mr|. Carroll. 

Q. For what ? A. Labor on the Graves job', 

Q. Do you know if he worked on the job?! A. Yes. 

Mr. Rhodes: You do not know what kincj of labor he 
did? | 

A. No. 

Mr. Krupsaw: You have this item: T. C. Harris, account 
contract, $200.00. Is that the $200.00 check? J 
A. Yes. 

Q. Then you have another item: T. C. Harris, account 
contract, $400.00. Is this the $400.00 check? |A. Yes. 

Q. You have “Recording $2.90.” Do you! know what 
deed of trust that was. I think we will eliminate that too. 
There is W. S. Plager, blueprints, $25.00. Wlijo paid that? 
A. The Construction Engineers, on account of blueprints. 

Q. Was that for this job? A. Yes, on account; it was 
not the full amount. 

Q. Did you not sign this receipt yourself? A. No, sir; 
Mr. Carroll. j 

Q. Whose handwriting is that? A. Mr. Carfoll’s. 

Q. It is not your handwriting? A. No, sir.! 

Q. You are sure of that ? A. Positive. 

46 Q. Why did you pay him that when jMr. Harris 
had the contract? Why did you pay Cfarroll that 
monev? A. He was one of the workmen on thel job and he 
claimed that the money due him was not paid by Mr. Harris. 
He said he was going to collect it. I asked him why it was 

not collected. He said it was the balance due liim, and in 

| 

order to settle it, I paid him off. 

Q. You had a bond from Mr. Harris? A. YeK sir. 

Q. Why did you pay it? A. To clear it off. I 
Q. Do you have anything to show how much work he did? 
A. No, sir. 

Q. What kind of labor did he do ? A. General work. 

Q. What kind of work did he do on that job? A. I do 
not know. I was not there to see what kind of w'prk he did 
on the job. j 

Q. Is not that some other heating job? A. I think there 
were stoves he had to disconnect or tear down. There was 
some kind of plumbing work done. He disconnected or took 
away some ranges. j 
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Q. Would he have to guarantee the ranges to work in 
zero weather? A. I do not know. 

Q. How much commission do you remember paying? 
A. $100.00 and something. 

Q. How did you arrive at that ? A. He got 20 per cent 
commission. 

Q. On what ? A. On total expenses—labor and material 
on the job. 

Q. I think you testified he had a contract for doing the 
work? A. He was supposed to get 20 per cent of the whole 
contract. That was on the actual amount of labor and ma¬ 
terial supposed to be spent on completing the job. That 
was his profit. His commission was 20 per cent of 
47 that. As the work had been stopped, we gave him 
20 per cent as far as he went. 

Q. That was not in writing? A. Xo. 


Q. How did you arrive at the rest of the $400.00; what 
was that for? A. His commission and labor and material. 


Q. What was the labor and material? Here are the re¬ 
ceipts. How did you make up the rest of that ? Do you re¬ 
call the items making up the $400.00 check—anything be¬ 
sides the amount for commission? A. At that time we had 
some papers which we added up. 

Q. What did you base that $189.38 commission on? A. 
Twenty per cent commission on the labor and material up 
to the time we were stopped. 

Q. Where is the material and labor at the time you were 
stopped? Let me see that list. Where is that? A. 14,000 
brick—20 per cent commission. 

Q. Did you give him the commission before he used the 
brick? A. I do not know whether it was used or not. 


Q. Don't you know how much was used on that job— 
whether it was 14,000 and you paid him that commission? 
A. I could not tell vou how manv we lost. 

Q. Would you say there were six tons of sand used? A. 
He said he was willing to complete the job, and wanted 20 
per cent on the whole job. He said it was not his fault the 
work was stopped. T said “Why not figure it as far as you 
have gone”? 

Q. You paid him commission after the suit was filed? 


Mr. Krupsaw: That check is dated before suit was filed. 
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Mr. Rhodes: You say it was after the worik was stopped 
you reached the agreement to pay him $189.38 for commis¬ 
sion: is that right? 

A. Yes. 

Q. Do you recall how long after the work| 
before the suit was filed? A. I do not recall 


was stopped 


y . 

Q. Did you not testify in Court it was immediately 

48 after we came to vou about it? A. I do not re- 

* 

member. 

Q. In this list you have allowed him commission on $50.00 
for scaffolding. Why did you allow him commission on 
scaffolding that belonged to him? 

Mr. Krupsaw; There is no testimony it belonged to him. 

Witness: We did not own it. 1 do not know if he owned 
it or rented it. 

Mr. Rhodes: Whv did vou pav him commission on some- 
thing lie had in his possession and could use ^gain? 

A. I do not know if he got it for this job, but he expended 
this money on this job. 1 

The Auditor: How do you know he expended it? 

A. He told me himself. 

Mr. Rhodes: He paid $50.00 for scaffolding? 

A. Yes, sir. 

Q. You have allowed him commission on $50.00 for a 
foreman. Why did you allow him commission on a fore¬ 
man? A. T allowed him commission on all the work and 
labor on the job up to the time it was stoppec). That in¬ 
cluded the foreman and all other moneys expended on that 
particular job. 

Q. Do you know he hac a foreman on that job? A. Yes, 
sir. i 

Q. Who was the foreman? A. I do not know 1 ’. I believe 
it was a son of his. 

Q. How much did the foreman get a week? A. I do not 
know. 

Q. Yet you allowed him $50.00 for foreman on that job? 
A. Yes. sir. 1 

Q. You looked at this job? A. Yes, sir. | 

Q. Do you mean to say you allowed him $50.00 for super¬ 
vising that much work? A. That is what he wajg paid for. 

Q. When you paid him this, you knew tlfere could 
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49 not bo 14,000 brick on the job? A. I am not familiar 
with the work. Mr. Harris was a life long builder, 
and we trusted him. 

Q. You allowed him commission on delay in labor, 

$50,00? A. Whatever is there. 

Q. Where did you get those figures from ? A. Mr. Harris 

made that out in his own home or office. 

Q. This paper ? A. I think there was another one. 

Q. Where is the one he made out? You swore he made 

this out himself. A. Mv secretarv would be in a better 

* • 

position to state. 1 know there was one made out by him, 
but we have ten different copies. The exact one, my secre¬ 
tarv would know. 

Mrs. Murr: This is the one that was left. 


Mr. Rhodes: Can vou tell me where Mr. Harris got the 
information as to the salesmen who secured that job? How 
did Mr. Harris know that? 

A. I gave him that information. 

Q. You told him to put that in the list? A. Yes. He 
was in the office at the time, and I told him we wanted to 
get all expenses made out, and, in order to save time, I 
gave him the figures. 

Q. You have blueprints $250.00? A. Yes, sir. 

Q. Where did you get that from? A. I do not see a bill 
here. 


Q. Did you ever get a bill for $250.00? A. I do not recall. 

Q. Where did you get the $250.00 from? A. He put that 
in himself. 

Q. How did he know what you paid for blueprints? A. 
fie took care of obtaining the blueprints. 

Q. You have title $30.00. and first trust paid off. You 
gave him that ? A. Yes, sir. 

50 Q. Are not these carbon copies of each other? 

Are they not identical carbon copies? Is there any 
difference between the two? As a matter of fact, did vou 
not prepare both of them? A. Xo. One was prepared by 
him. This one was copied by my secretary. 

Q. Is there any difference between them? A. Do you 
mean in the contents? One is a copy of the other. 

Q. Do you know that one single cent's worth of material 
that you paid Mr. Harris for went into this job, or what 
he did with the rest of the material? A. I do not know 
what happened to the rest of the material. 
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Mr. Rhodes: I move to strike out his testimony. 

Q. Do you know, of your own personal knowledge, that 
any of the material for which you paid him \^ent into the 
job? A. Yes. 

Q. You cannot estimate? A. Onlv from the records vou 
have here. j 

Mr. Rhodes: I move his testimony be stricken out, be¬ 
cause there is nothing to show the actual valine that went 
into the job. j 

The Auditor: Motion denied. 

Mr. Rhodes: Exception. 

That is all. | 

i 

(Hearing adjourned to Tuesday, March 22, 1032, at 2:00 
o'clock, P. M.) | 


Washington] D. C., 
Tuesday, March 22, 1932. 

The hearing of the above entitled cause was resumed at 
2 o’clock, P. M., on the above named date. 

Present: 

Fred B. Rhodes, Esq., attorney for the plaintiff. 

J. L. Krupsaw, Esq., attorney for the defendant. 

Minnie L. Graves. 

Mary Johnson. 

51 Charles E. West. | 

i 

Mr. Rhodes: At the last session, I started to make a 
motion for the Auditor to make a finding in fayor of the 
plaintiff, on the ground that the defendant had jnot estab¬ 
lished anv evidence to complv with the Court’s order. 
Your Honor suggested we defer the argument <}f the mo¬ 
tion in order that we might look over the record I have 
looked over the notes, and there is not one word of testi- 
monv taken bv the defendant to show a single dollar went 
into the building. Your Honor will recall there has been 
evidence to show that a lot of brick was furnished'there, but 
the Court was not interested in that. He said this being a 
case in equity, you must pay if you got any benefit. 

6—6045a 
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I submit from the evidence there is not one word of testi¬ 
mony as to the value in the building. The record shows 
they had a contract for $1,500.00 to put up these four rear 
buildings, and a bond to guarantee completion, yet they 
took from this woman notes for $6,900.00 for work which 
thev could do for $1,500.00. The Court said that even if 
the charges of fraud were true, if she got any benefit, she 
must pay for it, and it was referred to your Honor to as¬ 
certain the actual value of the labor and material in that 
part of the building. Their records show they paid Harris 
large sums of money for material shipped to the job, but 
there are no facts upon which the Auditor can find a single 
dollar went into the building. The Court said he would 
allow the amount which the defendant paid to Harris, the 
contractor, as coinmission. There is not a single word of 
testimonv. When Dr. West went on the stand, he said his 

secretarv would testifv as to the amounts. On that account 
» % 

it shows commission on the job. There is not a word to 
show how much money was spent on the job. It appears 
afterwards that the defendant himself prepared all these 
figures after the trial: that there was never a bill of Harris 
for commission, and the only statement is one prepared 
by the defendant showing all expenses, and we do not have 
to establish the value of the building they put up there. 

Mr. Krupsaw: I think Mr. Rhodes made the same ar¬ 
gument at the last session and the Auditor overruled 
him. The Court has decided to allow certain things al¬ 
ready. 

52 The Auditor: The Auditor is directed to state an 
account between the plaintiff and defendant, in ac¬ 
cordance with the memorandum filed in this cause. The 
memorandum of the Court is as follows: 

4 ‘The Court is of the opinion that the plaintiff is en¬ 
titled to the relief prayed. However, as the plaintiff is 
seeking equity, she must do equity. I will allow the amount 
which the defendant paid to Harris, the contractor, as com¬ 
mission. I will disallow the commission paid to the parties 
securing the contract. 

I will allow the expense incurred by the defendant in 
securing the release of the $3,000.00 note. I will refer the 
case to the Auditor, to determine the actual value of the 
labor and material furnished bv the defendant in connec- 
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tion with the construction of the building at the time of the 
suspension of the work.” 

Motion overruled. 

Mary Johnson, called as a witness, having beim first duly 
sworn, testified as follows: 

Direct examination. 

Bv Mr. Rhodes: 

* 

Q. What is your full name? A. Mary Johnson. 

Q. Where do you live now? A. 804 First Street, North¬ 
west. 

Q. Where did vou live before vou moved th<ire? A. 28 
“G.” 

Q. Were you living there at the time some building was 
done by the Construction Engineers? A. Yes,j sir, I was 
there. 

Q. There are four houses there? A. Yes, sir. 

Q. Counting from North Capitol Street, which one of the 
houses did you live in—the first, second or third, belonging 
to Mrs. Graves? A. The third one belonging to her. 
53 Q. What was the first thing you knew about any 
work—what happened? A. I was at thejstore, and 
the bov told me thev were tearing down my kitchen. Thev 
tore it all a wav. 

# * . I 

Q. Did thev give vou notice thev would teaii it down? 
A. No, sir. 

Q. Who did you see tearing the kitchen dowr^? A. Mr. 
Harris and several colored men. 

Q. Then what happened? A. They took it all away that 
dav; I think it was on Thursday. 

Q. Were there any fixtures in the building? A. Yes. 

Q. What was in there? A. A little gas stovd I had in 
there. The gas man had fixed me up some fixtures for 
ironing. 

Q. Was there any tub? A. A sink. 

Q. What happened to those things? A. Mr. Harris car¬ 
ried them awav. 

Q. Were they ever brought back? A. No. He said he 
was going to bring them back, but he did not. 
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Q. What did you do when you found they were tearing 
down the kitchen ? A. I told Mrs. Graves, and she came up 
there, and Mr. Harris said he would soon have it fixed. 

Q. What did Mrs. Graves say, if you know? A. She told 
me they were going to fix it. 

Q. How long did it take them to tear the frame building 
down? A. Not quite an hour. 

Q. Did they then start to do any excavating? A. Not 
that dav. 

Q. When did they start the excavating? A. I think it 
was the following Monday. 

Q. Did you see the size of that excavation—how large 
a kitchen thev were laving out? A. Yes, I saw it. 

54 Q. Can you say to the Auditor about how wide 
that kitchen was? 

Mr. Krupsaw: I object to that. The plan shows exactly 
what it is. It has been offered in evidence as part of the 
record. 

Mr. Rhodes: There is no testimonv thev were built ac- 

•> •> 

cording to that. 

Q. How wide was the kitchen they were to build? A. 
About as wide as this platform—49 inches, 

Q. Did you hear any conversation with Mrs. Graves and 
Mr. Harris about the plans for the building? A. Yes, he 
came back. 

Mr. Krupsaw: I object to the conversation with Mr. 

Harris. He is dead and cannot contradict what was said. 

We cannot get him here to testifv. 

*' * 

Mr. Rhodes: He is not an interested party. 

The Auditor: Objection overruled. 

Mr. Rhodes: Did vou hear anv conversation between Mrs. 

• • 

Graves and Mr. Harris about the size of the building? 
A. Yes. 

Q. Was there any discussion with him about the plans 
for the work and the specifications? A. When I told her 
about the little hall I could not get a stove in there, she 
came up there and asked Mr. Harris about it, and he said 
the District would not allow him to build it anv bigger. She 
asked him to show her the plans and he said he had lost 
them. He said he was going to the District, to get some 
more, if he could not find them. 
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Q. Then what happened? A. They went on talking about 
it until Mrs. Graves told him to stop the work. She went 
to see you about it, and then you came down ttiere, and the 
next dav she told me I was to lock the gate. i 
Q. Did you lock the gate? A. Yes. | 

Q. Then what happened? A. They came o\jer the fence 
and built up to where it was. The next day they jumped 
over the fence. | 

55 1 hand you a photograph, plaintiff’s ekhibit Xo. 1, 

and ask you if that correctly described the building 
when thev left it? A. Yes. I 

Q. Was anything more ever done to the job? A. Xo. 

Q. Was either of the other two frame buildings torn 
down? A. Xo. I 

Q. There was nothing done but this one franjie building, 
no other work was done but this? A. That is all. 

Q. Were any window frames around that jou? A. I did 
not see any. j 

Q. Was there some brick lying there? A. There was 
some brick there and sand. 

Q. How large a pile of brick? A. It was a qood pile of 
bricks, but it was broken bricks? | 

Q. What happened to those broken bricks, if you know? 
A. Mr. Harris carried them awav? 

Q. Did you see him carry them away? A. J saw him 
leave them on the ground. 

Q. What happened to the sand? A. Thevl moved it 
away. I 

Q. Do you know what happened to the window frames? 
A. Those frames were carried awav, and this Wood horse. 

Q. Did Mr. Harris ever bring the plans and specifications 
to the place, so far as you know? A. Xo, he never did. 

Q. Did you talk to him? A. Yes. 

Mr. Krupsaw: I object to that. She is not the plaintiff 

in this case. We are not bound bv anv conversation he 
• " * 
had with her 


Mr. Rhodes: Do you know what happened to tjiese walls 

vou see there? Were thev afterwards torn down? 
• + 

56 A. Thev were torn down. I 

Q. Was the building made any larger tjian this? 
A. Sure. I 
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Q. How much larger was it made? A. A groat deal 
larger. I could not say how large it was built. 

Q. Was any part of that material used in that building? 
A. No. 

Mr. Rhodes: That is all. 

Cross examination. 

By Mr. Krupsaw: 

Q. Are you any relation of Mrs. Graves? A. No. 

Mr. Krupsaw: That is all. 

Minnie Graves, called as a witness, having been first 
duly sworn, testified as follows: 

Direct examination. 

Bv Mr. Rhodes: 

Q. You are the plaintiff in this case? A. Yes. 

Q. Mrs. Graves, are you the owner of these four houses 
covered by this contract? A. I am. 

Q. When did you first know they were starting, or going 
to start work on the houses for which vou had the contract? 
A. I do not know when he started to work. He did not 
notify me when he was going to start. I think he started 
the 1st of June. He did not notify me or the tenant, Mrs. 
Johnson. 

Q. That was two months after you signed the contract? 
A. Yes. 

Q. What was the first notice you got? A. I got notice 
from Mrs. Johnson. 

Q. Did you go up to the job after her visit? A. I did. 
She had her breakfast on the stove. The first thing I did 
was I asked Mr. Harris about the plans. I did not see the 
plans. 

57 Mr. Krupsaw: We are not trying the merits of this 
case. All these things were tried before Judge 
Bailey, and he has referred the cause to the Auditor for 
the purpose of stating an account between the parties. If 
she is going to testify as to what they were supposed to do 


M. L. GRAVES VS. CONSTRUCTION ENGINEER^, INC. 47 

l 

and what they did not do, it is not going to affect the order 
of the Court. 

The Auditor: The question is whether the building, so 
far as it was constructed, was constructed ih accordance 
with the plans, has a bearing on the value of t|he materials. 

Mr. Krupsaw: That point was settled by the Court. The 
Court referred the case here to determine the value of the 
material and labor. 

The Auditor: If you find out what the plaits called for, 
and that the building which was started in accordance with 
the plans, would not that be material on the value of the 
material? 

Mr. Krupsaw: Yes. I take it, from the way the order of 
the Court is drawn, the Court has passed on that. The 
Court does not ask the Auditor to determine whether the 
work performed was in accordance with the plans. 

The Auditor: In order to find out what the material 
shown in that picture was worth, it is important to find out 
the size of it, and if we find there were plans pf a certain 
size called for, and it was built in accordance with the 
plans, that would help on the question. | 

Mr. Krupsaw: That point was settled by ]VIr. Justice 
Bailey. I 

The Auditor: It was settled for another purpose. 

Mr. Krupsaw: My contention is Judge Bailey did decide 
it. * 

Mr. Rhodes: I am going to show it had no value, because 
you could not get into the building. 

Mr. Krupsaw: I object to any testimony beaving on the 
question of how it was built, on the ground that] that point 


was decided by the Court, and the only questoih to be de¬ 
cided here is the value of the labor and materiall I object, 
on the ground that the Court hearing the case passed on 
the question whether or not the work which was done was 
done according to the plans and specifications. 

58 The Auditor: Did you not stipulate tihere were 
no plans? 

Mr. Krupsaw: I stated at one time no plans were fur¬ 
nished the plaintiff, but I never said there were no plans. 
They were later furnished to her. There were} plans on 
file at the District Building before the work be Jan. 

The Auditor: What size building do the plani call for? 
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Mr. Krupsaw: In accordance with the plans filed with 
the answer. 

Mr. Rhodes: This kitchen was 4 feet wide, and the plans 
call for 7Mi feet. 


Q. Mrs. Graves, when you got there, had the building 
been completely torn down? A. One side had been com¬ 
pletely torn dowh, and they were working on the other side. 

Q. Do you know what they did with the equipment, like 
gas stove and tub? A. The gas stove was still there, but 
they took the two porcelain sinks out of the kitchen, and 
took the fixtures of the gas stove. 

Q. Do you know the value of the sinks? 

Mr. Krupsaw 1 . I object. That is not referred to the 
Auditor at all; the order does not call for anvthing that 
was taken awav that belongs to this ladv. 

The Auditor: Your point is that it is not material to find 

out what was taken awav? 

♦ 

Mr. Krupsaw 1 . It is not material to determine what, if 
anvthing, was taken awav that belonged to this ladv. It 
is not even discussed in the case at all; it comes up now for 
the first time. AYe are not in a position to take that mat¬ 
ter up at all. 

The Auditor: Objection overruled. 

Mr. Rhodes: Did vou have occasion to buv fixtures to 

♦ • 

replace those which were taken away? 


A. I did. Mr. Sorrell put in the ones to replace them. 
The fixtures were $30.00—two porcelain sinks at $15.00 
each—that is what I paid. 

Q. Can you state to the Auditor how wide they were 
building your kitchen, judging from the size of the 
trenches? How wide were the trenches? A. Xot 

j 

59 wider than this platform. He said the District would 

not allow him to dig larger. I said he might as well 

stop. I did not know what he was going to give me. He said 

he would bring the plans the next day. I said it would not 

be anv kind of a kitchen. He said the District had allowed 
♦ 

him a foot. I called Mr. Charles up, and I went down to 
the office, and he said he could not go any further on the 
building unless I paid for additional plumbing. 

Q. Did you ask him to stop work until you saw the plans? 
A. Yes, I did. Mr. Charles asked me about the additional 
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plumbing. I told Mr. Harris about it, and hj? said lie had 
not heard anything about additional plumbing. 

Q. Mrs. Graves, did they stop work when yo|u asked them 
to stop? A. No, they did not stop work at 4^; they con¬ 
tinued to work on the building. 

Q. Do you know how they got into the place? A. They 
came in the gate next day. I came down to st?e you. Mr. 
Harris said he had not heard anvthing about tlie additional 
plumbing. That is the day I went to see Mr. Charles. 

Q. Do you know how long it took them toi build what 
you see in this picture ? A. I do not think they were there 
more than three or four days. They would jome in and 
work a few hours. I do not know how long they worked 
there. 

Q. Does this picture correctly represent the (condition of 
the work when they left it ? A. This represents the condi¬ 
tion of the work the last time thev left it. The dav you 
came up, they only had the foundation. 

Q. How long did they work? A. A few hours. 

Q. In other words, the brickwork from the ground up 
only took three or four hours. A. I guess sol I cannot 
tell exactly the time it took them, but I know they were there 
only a few hours. 

Q. Did they do anything with the other two houses? 
A. No. She came after me and told me there were 
60 some men in the yard. I think Mr. Charles was with 
them. I would not let them go ahead. I said 4 4 You 
cannot do anything more; it is in the hands of m|y lawyer.’’ 

Q. Was anything done on the job other than what is 
shown in the picture? A. No. | 

Q. Were there any bricks there? A. Yes, tllere was a 
pile of bricks. I 

Q. Were they new or second-hand? A. Scconil-hand. 

Q. What happened to them? A. Mr. Harris' had them 
hauled away. 

Q. What happened to the sand? A. Mr. Haijris had it 
hauled away. | 

Q. What happened to the frames? A. Everything that 
was loose was hauled away. A load of brick wais brought 
there the day you came up, and dumped in the yhrd, but it 
was taken away. 


7—(i()45u 
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» 

Q. Was any part of this wall used in the building you 
now have? A. No, it was all torn down. I had to have 
new foundations and new walls. 

Q. Did you use any part of the brick? A. No, it was not 
used. 

Cross-examination by Mr. Krupsaw: 

Q. Were you there and did you see all these different 
things moved away? A. I was there when he moved the 
brick, sand and window frames. 

Q. How soon after the work stopped did you see the 
things moved away? A. I think it happened during that 
week, or the early part of the following week. It was soon 
after the work was stopped. 

Mr. Krupsaw: That is all. 

(Hearing closed.) 

61 In Reference to Graves Matter, G Street X. IT., 

Washington, D. C. 


14000 M Second hand brick on ground $15.00 


6 Tons of sand on ground.@ 3.00 

3 Barrels of Cement on ground.@ 3.00 

6 Barrels of Lime on ground.@ 1.50 

1000 Feet of Lumber. 35.00 


All scaffolding for Brick layers and carpenters. . . 

4 New window frames. 

3 Out side door frames. 

Footings and trenches in two back buildings fin¬ 
ished labor and material. 

3000 Brick laid in walls finished and material @ 

$40.00 . 

Tearing down two old rear buildings. 

Plumber, disconnecting two gas ranges and con¬ 
necting gas lights and connecting gas ranges . 

Delaying labor on job . 

Foremen. 

Hauling. 

Removing dirt . 

Blue prints and specifications. 


$ 210.00 

18.00 

9.00 

9.00 

50.00 

17.40 

5.00 

77.00 

120.00 

25.00 

15.00 

50.00 

50.00 


250.00 
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Permits. 6.50 

Harris Commission Twenty per cent of atjove 
$946.90 .. I... 189.38 

1136.28 


436.28 

700.00 

i 

Salesman Commission 12% on $4864. Contract 

price .|. . 583.6S 

Title. 30.00 

Deed of Trust and recording. 28.00 

Notaries. 4.00 

Company’s per cent profit. 

Bond. 43.85 

1st Trust paid off. 3210.75 

$5036.56 

Plus Interest to Date Leis 436.28 

T _ 

j $4600.28 

I 

62 Receipts | 

Hay 31/28 

Received from Construction Engineers Inc! check for 
$200.00 on Graves contract G St. N. W. irlll2. 1 

t. c. Harris. 

June 2/28 

Received from Construction Engineers Inc check for 
$400.00 on Graves contract G St. X. W. irll40 j 

T. C. HARRIS. 

_ l 

Ju^ie 20/28 

Received from Construction Engineers Inc [check for 
$25.00 for Specifications on Graves Job G St. N. |VV. #1218 

W S PLAGER. 


Received full payment on additional work. All work 
guaranteed to give satisfaction in zero weather. $32.50. 


O K -32.50 LC. 


AR] 


LOUIS CARROLL. 
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63 Construction Engineers, Inc. 

306-307 Ouray Bldg.—G and 8th St., N. W. 

No. 1112 

1 Washington, D. C., May 31 1928 

Pay to the order of T. C. Harris-$200.00 

Two Hundred Pav $200 and 00 cts-xx Dollars 

CONSTRUCTION ENGINEERS, INC. 

C. C. CHARLES 

Sec. Treas. 

Security Savings & Commercial Bank Ninth & G 
Streets, Northwest. Washington, D. C. c/o Contract on 
Graves Job G St. N. W. 

(Endorsed) PAID 

6 — 2—2 

T. C. Harris 
Harris Bros 

Pay to the order of 
The National Metropolitan Bank 
2201 Prior Endorsements Guaranteed 2201 
Washington Savings Bank 
15-91 Washington, D. C. 15-91 


Pav to the order of 

anv bank or banker 
* 

Prior Endorsements Guaranteed 
Jun2 192S 

National Metropolitan Bank 
15-2 Washington, D. C. 15-2 

64 Construction Engineers, Inc. 

306-307 Ouray Bldg.—G and Sth St., N. W. 

No. 1140 

Washington, D. C. June 2 1928 

Pav to the order of T. C. Harris-$400.00 

Four Hundred Pav $400 and 00 cts-xx Dollars 

CONSTRUCTION ENGINEERS, INC. 

C. C. CHARLES 

Sec. Treas. 

Security Savings & Commercial Bank Ninth & G 
Streets, Northwest Washington, D. C. c/o of Graves Job 
G St. N. W. 
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(Endorsed) 
T. C. Harris 
Harris Bros 


PAID 

6—5—28 i 

Pav to the order ol 

* i 

The National Metropolitan Bank 
2201 Prior Endorsements Guaranteed 2201 
Washington Savings I^ank 
15-91 Washington, D. C. 15-91 


Pay to the order of 
anv bank or banker! 
Prior Endorsements Guar 
Jun 5 1928 
National Metropolitan 6ank 


anteed 


15-2 Washington, D. C. 


15-2 


65 Construction Engineers, Inc. 

306-307 Ouray Bldg.—G and 8th St., N. W. 

No. 1218 

Washington, D. C. June 20 1928 
Pay to the order of W. S. Plager-1-$25.00 


Twenty five Pav $25 and 00 cts- 


-xx Dollars 


CONSTRUCTION ENGINEERS, INC. 

C. C. CHARLES I 

Sec. Treas. 

Securitv Savings & Commercial Bank Ninth & G 
Streets, Northwest Washington, D. C. For Specifications 
on Graves Job G. St. N. W. 

PAID 
6—22—28 


(Endorsed) 
W. S. Plager 


Pay to the order of 
any bank or banker I 
All Prior Endorsements Guaranteed 
Jun 21 1928 
Prince Georges Bank 
65 Mt. Rainier Branch 234 
Mt. Rainier, Md. 

T. M. Jones, Cashier 

Lincoln National Bank 
Prior Endorsements 
June 22 1928 
Guaranteed 

3 Washington, D. C. 3 
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6/ 2/28 T. C. Harris acct. cnt 

1140. C-35 400.00 

6/11/28 M. G. Munrccording 

5397. C-37 2.90 

6/12/28 Jessie Haskell Loan paid 
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67 Exceptions to Report of Auditor. 

Filed October 22, 1932. 

**##### 

i 

Now comes the plaintiff, by her attorney, and excepts to 
the Report of the Auditor tiled herein on the 14th day of 
October, 1932, as follows: 

1. Plaintiff excepts to the following finding of the 
Auditor: 

“(b) That the actual value of the labor and material 
furnished by the defendant in connection with the construc¬ 
tion of said building at the time of the suspension of the 
work, was Two hundred eightv-seven dollars and fiftv cents 
($287.50).” 

As grounds for the foregoing exception plaintiff says: 

(1) That no evidence was presented to the Auditor which 
would tend to show that the actual value of the labor and 
material furnished bv the defendant amounted to the sum 
of Two hundred eightv-seven dollars and fiftv cents 
($287.50). 

(2) That no testimony or other evidence whatsoever was 
introduced by the defendant to show the actual value of the 
labor and material furnished bv the defendant. 

FRED B. RHODES. 

Attorney for Plaintiff. 

Order Confirming Auditor’s Report. 

Filed February 3, 1933. 

* * * * * * * 

Upon consideration of the report of the Auditor filed in 
this cause on the 14th day of October, 1932 and upon con¬ 
sideration of the exceptions to said report of the Aud¬ 
itor, filed by tlie plaintiff, it is this 3d day of Feb¬ 
ruary, 1933: 

68 Ordered, that the exceptions to the report of the 
Auditor, filed by the plaintiff, be and the same are 

hereby overruled; and that said report of the Auditor be 
and the same is hereby ratified and confirmed. 

Bv the Court. 

JOSEPH W. COX, 

Justice. 

I herebv consent as to form. 

FRED B. RHODES, 
Attorney for Minnie L. Graves. 


M. L. GRAVES VS. CONSTRUCTION ENGINEERS, INC. 57 

Appeal noted in open Court and appeal bond to act as a 
supersedeas fixed in the sum of $700.00. 

JOSEPH W\ COX, 

Justice. 


Final Decree. | 

Filed March 28, 1933. I 

i 

• * # * # * i # 

i 

This cause came on to be heard upon final hearing, and, 
upon consideration of the pleadings and the bvidence ad¬ 
duced by the respective parties, and argument of counsel, 
and the report of the Auditor, filed herein, on the 14th day 
of October, 1932, and the exceptions thereto filed herein by 
the plaintiff, and it appearing to the Court that the allega¬ 
tions of the Bill of Complaint have been sustained and that 
the plaintiff is entitled to the relief for which prayer is 
made in the Bill of Complaint, it is, by the Court, 
69 this 28th day of March, 1933, | 

Adjudged, ordered and decreed, that jthe defend¬ 
ant recover of and from the plaintiff the sujm of Four 
hundred and seventy-six dollars and eight-^ight cents 
($476.88), said sum being the amount found by the Auditor 
to be due and owing from the plaintiff to the defendant in 

accordance with the order, heretofore entered in| this cause, 

' | 
referring this cause to the Auditor. 

JOSEPH W. COX, 

! Justice. 


From the foregoing decree, insofar as it awards to the 
defendant recovery of and from the plaintiff in the sum of 
$476.88, the plaintiff, in open Court notes an appeal to the 
Court of Appeals of the District of Columbia. Undertaking 
to act as a cost bond on such an appeal is fixed in the sum 
of $100.00, or in lieu thereof a cash deposit of $50100. 

JOSEPH W. CpX, 

Justice. 

O. K. as to form. 

J. L. KRUPSAW. 


Memorandum. 

April 17, 1933. 

$50 deposited by Rhodes in lieu of Bond on Appbal. 


8—6045a 
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70 Assignment of Errors. 

Filed May 2, 1933 

******* 

The Court erred: 

1. In confirming the report of the Auditor and in over¬ 
ruling the exceptions to said report. 

2. In awarding to the defendant recovery of and from 
the plaintiff in the sum of Four hundred and seventy-six 
dollars and eighty-eight cents ($746.88). 

3. In other respects apparent of record. 

FRED B. RHODES, 
Attorney for Plaintiff. 

Service of a copy of the above Assignment of Errors is 
acknowledged this 1st dav of Mav, 1933. 

* J. L. KRUPSAW, 
Attorney for Defendant. 

Designation of Record. 

Filed May 2, 1933. 

* ****** 

Now comes Minnie L. Graves, the appellant in the above- 
entitled cause, by her attorney, and designates the parts of 
the record which she desires to have included in the trans¬ 
script, said parts being considered sufficient for the deter¬ 
mination of the questions raised on appeal, namely: 

1. Bill of Complaint. 

2. Memorandum of tlie Auditor (Bailey, J.). 

3. Order referring cause to Auditor. 

4. Report of Auditor, together with the following 

71 exhibits filed with said report : 

(1) Stenographic record of testimony introduced 

bv the defendant. 

*> 

(2) Typewritten sheet containing list of building 
materials. 

(3) Four receipts. 

(4) Three cancelled checks. 

(5) Ledger sheet. 

5. Exceptions to report of Auditor. 
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6. Order confirming Auditor’s report. 

7. Final Decree. 

8. Assignment of Errors. 

9. This designation. 

FRED B. RHODES, 
Attorney for Plaintiff. 

Service of a copy of the foregoing Designatibn of Rec¬ 
ord is acknowledged this 1st dav of Mav, 1933. 

J. L. KRUPSAW, 
Attorney for Defendant. 

72 Order Extending Time to File Record. 

Filed July 3, 1933. 

Court of Appeals of the District of Coluijnbia. 

Xo. 2148 Original. April Term, 1933. 

Equity No. 48,451. 

Minnie L. Graves, Petitioner, 

i 

vs. 

Construction Engineers, Inc. 

On consideration of the petition for an extension of time 
to and including August 15, 1933, within which to file the 
transcript of record in the above entitled cau^e in this 
Court, 

It is by tlie Court this day ordered that said petition be 
and it hereby is granted and the time extended ^.s prayed. 

per Mr. Chief Justice Martin, June 29, 1933. 

A true copy. 

Test i 

(seal.) HENRY W. HODGfcS, 

Clerk, Court of Appeals, D. C. 

73 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages, 
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numbered from 1 to 72, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 48451 in Equity, wherein Minnie 
L. Graves is Plaintiff and Construction Engineers, Inc., 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of August, i.933. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

(Seal of Supreme Court of the District of Columbia.) 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 6045. Minnie L. Graves, Appellant, vs. Construction 
Engineers, Inc. Court of Appeals, District of Columbia. 
Filed Aug. 14, 1933. Henry W. Hodges, Clerk. 
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In The 

Court of Appeals of the District of Columbia 

April Term, 1933. j 

_ I 

No. 6045 

j 

_ 

I 

MINNIE L. GRAVES, 

Appellant, 

vs. j 

CONSTRUCTION ENGINEERS, Inq., 

Appellee. | 

BRIEF ON BEHALF OF APPELLANT. 

■ ■ ' — ■ ” 

I 

STATEMENT OF THE CASE. 

I 

This suit was filed by appellant to secure the can¬ 
cellation and release of a certain deed of tijust and 
promissory notes which had been held by the defend¬ 
ant corporation, the plaintiff charging fraud on the 
part of the defendant. On final hearing, thk Court 
granted the relief for which prayer was made in the 
bill of complaint, but held that the plaintiff should 
pay to the defendant the actual value of labor and 
materials furnished by the defendant in certain con¬ 
struction work which had been begun by the defend¬ 
ant on the plaintiff's property. The Court al^o held 
that the plaintiff should pay to the defendant the 
amount of the commission which the defendant claimed 

! l 
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to have paid to one Mr. Harris, a contractor. (See 
Memorandum of Court, page 8 of printed record.) 
For the purpose of ascertaining the actual value of 
the labor and materials furnished by the defendant 
and the amount of the commission paid to Mr. 
Harris, this cause was referred to the Auditor of the 
Supreme Court of the District of Columbia. 

After hearing testimony offered by the parties, the 
Auditor submitted his report to the Court (Record, 
page 9) in which the Auditor reported his finding to 
be that the amount paid to Mr. Harris as a commis¬ 
sion was the sum of $189.38, and that the actual value 
of the labor and materials furnished by the defend- 
and was $287.50. 

The plaintiff duly filed exceptions to the report of 
the Auditor, which exceptions were overruled by the 
Court, and the Court thereafter entered an order 
confirming the report of the Auditor, and a final 
decree was signed and entered by which the defend- 
ant was awarded recovery of and from the plaintifif 
in the sum of $476.88, that being the amount of the 
two items shown in the report of the Auditor. 

From that decree, in so far as it awards recovery 
to the defendant, plaintiff brings this appeal. 

ASSIGNMENT OF ERRORS. 

The Court erred: 

1. In confirming the report of the Auditor and in 
overruling the exceptions to said report. 
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2. In awarding to the defendant recovery of and 
from the plaintiff in the sum of Four hundred and 
seventy-six dollars and eighty-eight cents ($476.88). 

3. In other respects apparent of record. 

I 

THE ISSUE. 

Counsel for appellant conceive the issue presented 
for determination on this appeal to be the following: 

i 

Whether there was sufficient evidence presented 
before the Auditor of the Supreme Coprt of the 
District of Columbia to justify the Apditor in 
finding that the actual value of the libor and 
materials furnished by the defendant ajmounted 
to the sum of $287.50 and that the amount which 
the defendant paid as a commission was the sum 
of $189.38. 

ARGUMENT 

I 

When this cause was referred to the Auditor to de¬ 
termine certain amounts which the Court ijiad held 
might be awarded to the defendant, it was incumbent 
upon the defendant to establish those amounts by 
proper and adequate proof. Accordingly, when the 
matter came on for hearing before the Auditor the 
defendant proceeded to offer the testimony o^ certain 
witnesses, as well as certain documentary evidence, 
in an effort to prove the amounts to which it felt it 
was entitled. 

It is the contention of appellant, and the record in 
this case shows, that no evidence was presented to the 
Auditor which could support the Auditor’s findings. 
Not one word of testimony was offered which would 
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even tend to show the actual value of the labor and 
materials furnished by the defendant, and the testi¬ 
mony ottered with respect to the contractor’s com¬ 
mission can hardly be said to support the finding of 
the Auditor in that respect. The testimony presented 
before the Auditor, which is found in the printed 
record beginning at page 12, is not very voluminous, 
and a reading of that testimony will show that the 
defendant (appellee) utterly failed in its attempt to 
prove the amount to which it claimed to be entitled. 

The testimony presented before the Auditor dis¬ 
closed that the appellee. Construction Engineers Com¬ 
pany, Inc., did not itself undertake the construction 
work on the plaintiff’s property, but engaged a con¬ 
tractor. one Mr. Harris, who began the work under 
a contract with the appellee. At the time of the 
tiling of the suit no work had been begun, but imme- 
diatelv after the filing of the suit work was com- 
menced. but stopped shortly thereafter. The appel¬ 
lant, Mrs. Graves, contended, and testified, that the 
work was not done in accordance with the plans and 
specifications, was of no value whatsoever, and had 
to be torn down. 

In its attempt to prove the actual value of the labor 
and materials furnished bv it, the defendant offered 

y 

the testimonvi of onlv two witnesses. The first of 

* y 

these, Mr. Charles E. West, who is also referred to 
in the record as Mr. Charles, admitted that he was 
not a builder by profession and that he could not tes¬ 
tify as an expert on such matters. This witness 
made no attempt to testify concerning the actual value 
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of the labor and materials used in the construction 
work on the premises of the plaintiff. Hd admitted 
that he did not know of his own personal knowledge 
what materials or labor were used in connection with 
this work, but stated that the work was supervised 
by a Mr. Harris, who bought all materials and hired 
all laborers. This witness further testified that his 
knowledge of the matter was obtained entiijely from 
memoranda prepared by Mr. Harris, showing the 
amounts expended for materials, etc. The either wit¬ 
ness whose testimony was offered by the defendant 
was Miss Mary G. Murr, who testified that she had 
been employed as bookkeeper for the defendant cor¬ 
poration. This witness likewise had no knowledge 
of the value of the labor and materials used by the 
defendant in beginning the construction \york on 
plaintiff's property. i 

Attention of the Court is respectfully invited to an 
exhibit which was made a part of the record, having 
been introduced in evidence by the appellee, and upon 
which the appellee relied in presenting its case before 
the Auditor. This exhibit, which will be found on 
pages 50 and 51 of the printed record, consisted of a 
typewritten sheet of paper on which was listed vari¬ 
ous items of building material and other alleged costs 
of construction. The testimony offered by the ap¬ 
pellee, as will be noted from the record, centered 
about this paper, which was written after the filing 
of this suit, by a man now dead. 

I 

During the course of the hearing before the Au¬ 
ditor, a certain photograph showing the work which 
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had been done by the appellee was admitted in evi¬ 
dence. Although it was contended by counsel for 
the appellee that the photograph did not show all of 
the work which had been done on the plaintiff’s prop¬ 
erty, it was stipulated by counsel that should a cer¬ 
tain expert witness, who had testified at the final 
hearing before the Court, be called as a witness at 
the hearing before the Auditor, he would testify that 

the value of the labor and materials necessarv to do 

* 

the construction work shown on the photograph was 
the sum of $70. As will be pointed out below, this 
figure was used by the Auditor in arriving at his 
finding. 

The report of the Auditor contains two findings of 
fact. The first was to the effect that the amount of 
the commission paid to the contractor, Mr. Harris, 
was $189.38. The other finding is that the actual 
value of the labor and material furnished by the de- 
fendant in connection with the construction of the 
building at the time of the suspension of the work 
was $287.50. 

In arriving at his finding and determination of the 
sum of $287.50 as the actual "value of the work done 
by the appellee, the auditor allowed and included the 
following items: 

To amount stipulated between counsel 
of the plaintiff and defendant cover¬ 
ing labor and material as shown bv 


the photograph . $ 70.00 

6 barrels of lime on ground @ $1.50.... 9.00 

1,000 feet of lumber. 35.00 
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All scaffolding for bricklayers and car¬ 
penters . 

Footings and trenches in two back build¬ 
ings finished—labor and material. 

Tearing down two old rear buildings.... 
Plumber, disconnecting two gas ranges 
and connecting gas lights and con¬ 
necting gas ranges. 

Permits . 


50.00 

77.00 

25.00 


15.00 

6.50 


Total labor and materials.i $287.50 

The first item shown above, that of $70.00, has 
already been discussed above. All of the otper items 
are included in the defendant’s exhibit shown on 
pages 50 and 51 of the record. These item^ will be 
discussed briefly below in the order in whfch they 
are set forth above. 

The item of $9.00 for “6 barrels of lime on the 
ground’’ is obviously an item which should not have 
been allowed. It was not contended that tpis ma¬ 
terial was incorporated into the building b^gun by 
the defendant corporation, and the testimony shows 
(record pp. 49 and 50) that all materials not used 
were removed from the plaintiff’s property by Mr. 
Harris, the defendant’s contractor. The only testi¬ 
mony offered by the defendant in its attempt to show 
the actual value of this material is found on page 21 
of the record and consists simply of one question and 
its answer, as follows: j 

Q. Six barrels of lime—did you see apy lime 
there ? j 

A. Yes: six barrels of lime and some barrels 
of cement. 
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The next item is that of 1,000 feet of lumber for 
which the sum of $35 was claimed and allowed. The 
testimony on the subject of this item is found on 
pages 21 and 28 of the record and is as follows: 

Q. 1,000 feet of lumber, $35.00—what kind 
of lumber was that? 

A. I do not know how many feet of lumber 
was there, but there was some lumber there. 

:je sje 

Q. You have 1,000 feet of lumber. Do you 
know personally if there was that amount of 
lumber on the ground? 

A. I know there was lumber on the ground. 

Q. Mr. Harris told you? 

A. That is right. 

The testimony offered in the defendant's effort to 

* 

show the value of the scaffolding claimed to have 
been used, for which an item of $50.00 was allowed 
by the Auditor, is found on pages 20 and 28 of the 
record, and consists of the following: 

O. All scaffolding for bricklayers and carpen¬ 
ters $50.00. Did you see scaffolding on the job? 

A. Yes, sir. 

:-e if. if. 

O. Do vou know if there was anv scaffolding 

r » 1 ' 

on the job? 

A. Yes; we had some scaffolding there. 

The next item relates to footings and trenches, for 
which the sum of $77.00 was allowed. The testi¬ 
mony covering this amount, which is found on page 
20 of the record, consists of the following: 

Q. (Referring to statement contained on de¬ 
fendant's Exhibit No. 6). He has footings and 
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trenches in two back buildings finished labor and 
material $77.00. Is that the footing in this pic¬ 
ture or the other building? 

A. I do not recall. 

Q. Did he show you any footings when you 
were there? j 

A. Yes, sir. 

Testimony on the subject of the item of $25.00 for 
tearing down two old rear buildings is found on 
pages 20 and 21 of the record. The testimony on 
this item is typical of the testimony offered op behalf 
of defendant throughout the entire hearing in its 
effort to prove the value of the work which it did on 
the plaintiff’s property. The only testimony) on the 
next item, that of $15.00, is covered by the same 
question and answer as the item last mentioned and 
is subject to the same criticism. 

The last item, that of $6.50 for permits, is subject 
to the same comment as the foregoing item$. The 
only testimony on this subject is found on page 21 of 
the record and shows that the witness had no knowl¬ 
edge of this item. | 

The testimony which has been quoted and referred 
to above is the testimony upon which the Auditor 
based his finding that the actual work of th$ labor 
and materials used by the appellee in the construction 
work on the plaintiff’s property amounted to tHe sum 
of $287.50. No testimony can be found in the record 
to support such a finding. 

The testimonv relative to the commission claimed 

* 

to have been paid to Mr. Harris is found on pages 
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16, 17, 20, 33, 34, 36, 38 and 39 of the record. All 
of it is vague and shows that the witnesses testifying 
concerning this item had no personal knowledge of 
it. Attention of the Court is respectfully and espe¬ 
cially invited to the testimony found on pages 22 and 
23 of the record, which shows that Mr. Harris, the 
contractor, was given this construction work as an in¬ 
dependent contractor for a contract price of $2,923.00. 
That testimony is, to say the least, inconsistent with 
the defendant's contention that it paid a commission 
to Mr. Harris. 

A reading of the testimony and exhibits which 
were attached to the report of the Auditor and thereby 
made a part of the record in this cause clearly sup¬ 
ports the contention of appellant that the findings of 
the Auditor were erroneous, that the exceptions to 
the Auditor’s report should not have been overruled, 
and that the decree of the Court below in so far 
as it awards to the appellee recovery in the sum of 
$476.88, should be reversed. 

Respectfully submitted, 

Fred B. Rhodes, 
Attorney for Appellant. 
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MINNIE L. GRAVES, Appellant), 


CONSTRUCTION ENGINEERS, INC., Appellee. 


BRIEF ON BEHALF OF APPELLEfc. 


Statement of the Case. 

I 

The statement of the case as related in appellant’s brief 
is substantially correct. However, the same shojild be clari¬ 
fied by stating that the testimony before the Honorable Mr. 
Justice Bailey, the trial judge, was not reported and that at 
the close of the case the court made the following findings 

of fact and passed the following order (Record, p. 8): 

I 

i 

Finding of Fad by the Court. 

The Court is of the opinion that the plaintiff is en¬ 
titled to the relief prayed. However, as thle plaintiff 
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is seeking equity she must do equity. I will allow the 
amount which the defendant paid to Harris, the con¬ 
tractor, as commission. I will disallow the commission 
paid to the parties securing the contract. 

I will allow the expense incurred by the defendant in 
securing the release of the $3,000.00 note. I will refer 
the case to the 1 Auditor to determine the actual value of 
the labor and material furnished by the defendant in 
connection with the construction of the building at the 
time of the suspension of the work. 

J K X XIXGS B AI LEY, 

Justice. 


Order of Reference. 
(Record, Page 9.) 


Upon consideration of the petition of the plaintiff, 
the answer thereto, and testimony taken in open Court, 
it is, by the Court, this 11th day of December, 1931, 
Ordered, That the cause be referred to the Auditor 
for the purpose of stating an account between the de¬ 
fendant and plaintiff in accordance with the attached 
memorandum of the Court. 

Jennings Bailey, 

Justice. 


Pursuant to the above order of the court, this cause was 
referred to the Auditor. At the time this matter was re¬ 
ferred to the Auditor, the appellee's attorney addressed a 
letter to the Auditor advising him that the items concerning 
the securing of the release of the $3,000 note had been paid 
by the appellant and the only issues remaining for the Audi¬ 
tor's determination was to name: 

(a) The amount which the defendant (appellee) paid to 
Harris, the contractor, as commission, which the Auditor 
found to be $189.38, and 

(b) The actual value of the labor and material furnished 
by the defendant (appellee) in connection with the construe- 


tion of the building referred to at the time of the suspension 
of the work, which the Auditor found to be $287.50. 


Both of these items were subsequently confirmed by the 
court and a final decree drawn in accordance therewith from 
which this appeal was taken by the appellant (Record, page 
57). I 

ARGUMENT. 


With respect to the first item of $189.38 paid as commis¬ 
sion, the onlv e 
• 

the defendant 
tradicts the p; 

sion and it was so found bv the trial court, thelAuditor and 

« ' 

the court confirming the Auditor’s report. 

Tlie following excerpt from Dr. West’s testijnony before 
the Auditor conclusively shows the amount pajd to Harris 
as commission (Record, page 16): 


vidence offered on that item was submitted bv 

m/ 

and there is nothing in the record which con- 
ivnient of that amount to Harris as commis- 


“Mr. Krupsaw: Was any given to him for commis¬ 
sion ! A. Yes, he got commissions. The bookkeeper 
will know how much of this was commission.j We have a 
separate record showing commission. We kept a yel¬ 
low sheet showing the commission. 

“Q. If I show you that yellow sheet, will it help you 
to identifv it ? Is this vour handwriting? |A. Yes, sir. 

“Q. Did you make that statement? A. yes, sir. 

“Q. Does it show how much commission!Mr. Harris 
got ? A. This shows it here. 

“Q. How much? A. $189.38. 

“Q. That is the full commission Mr. Harris re¬ 
ceived ?'' 


“Mr. Rhodes: Where did you get that information 
from? A. From the records we had. We have bills 
for the material. 

“Q. T am talking about the commission; where did 
you get it from ? A. Arrangements were made with Mr. 
Harris to give him a certain commission. ! We could 
not give him commission on the whole jobJ We gave 
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him commission on the work done at that time. The 
total amount done at that time was $946.80. His com¬ 
mission was $189.38; that is the way it was figured. He 

first claimed commission on the whole job,- 

“Mr. Rhodes: Where did you get $946.80 from? A. 
That is the total of labor and material up to that time." 


This item is referred to on numerous occasions through¬ 
out the testimony given before the Auditor, all of which cor¬ 
roborates the payment of the said commission. 


With respect to the other items totaling $287.50 the testi¬ 
mony amply supports the findings of the Auditor. All of 
the exhibits, which are also part of tlie record, corroborate 
the testimony given on behalf of the defendant and substan- 
tiate the findings of the Auditor. 

The defendant's witness, Dr. West, on cross-examination 
by Mr. Rhodes, counsel for plaintiff, with respect to his per¬ 
sonal knowledge of and concerning the list of items con¬ 
tained in Defendants' Exhibit 6 (pages 50, 51 of the Record) 
testified as follows: 


“Q. Where did you get that list from? A. That 
is what I am trying to tell vou, if von will give me a 
chance. He comes to my office and tells me he wants to 
draw $200.00 or $400.00. I say “What for”? He says 
“Labor and material." I go out with him. Both to¬ 
gether we would look at the material on the ground. 
He would have to pay so much to the men. He would 
come back to the office and I would give him a check. 

“Q. Is this the check you gave him ! A. We gave him 
an even amount. 

“Q. Where did you get the information you put in 
your exhibit fo your answer that you paid him for 14,- 
000 brick? A. From Mr. Harris. 

“Q. Where is the statement he made? A. Here is 
one he made out himself. We just copied it. Mr. Har¬ 
ris brought in one typed; maybe my secretary would 
recognize it. 



5 


“Q. You do not know, of your own knowledge, any¬ 
thing about the requests he made? A. Yies; I was sat¬ 
isfied the material and labor were there before i paid 
him anything on account.” ! 


“The Auditor: How could you be satisfied; you did 
not count the brick? A. He would put in an account 
for 14,000 brick. \Ye had never had anv trouble with 

' • i 

him before. j 

“Mr. Krupsaw: Would he on these occasions have 
slips from the brick or lumber companies? A. He 
might have personally. We did not keep them as rec¬ 
ords here. He would show me this—he| would have 
slips from places where he bought material, which he 
kept himself. The bills were made out to him.” 

Law. 

The law involved in this case is clearly established by the 
decisions of the courts of this jurisdiction as well as of the 
Supreme Court of the United States. ! 

This court in the case of Consaul vs. Cummings, 24 App. 
I). C. 36,32 W. L. R. 470, held that 

The Findings of fact by the auditor o)‘ the lower 
court are to be taken as presumptively correct, and, un¬ 
less some obvious error has intervened in the applica¬ 
tion of the law, or some serious and important mistake 
has been made in the consideration of the evidence, a 
decree ratifying a report by him should be permitted 
to stand. 

i 

In the case of Nash vs. Milford, 33 App. D. C. 142, 37 W. 
L. R. 309, the court held as follows: 

“Findings of fact by the auditor of the tywer court 
will not be set aside by this court unless it appears that 
there has been an error in law or a conclusion of fact 
unwarranted bv the evidence. (Following IJutchinson 
v. Munn, 28 App. D. C. 271, 209 U. S. 246,52 L. jed. 776, 28 
Sup. Ct. Rep. 504.)” j 
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This court also held in the case of Neely Electric Con. & S. 
Co. vs. Browning, 25 App. D. C. 84, 33 \Y. L. R. 152, that the 
question of fact found by the trial court, where jury trial 
was waived, was not reviewable on appeal. 

The Supreme Court of the United States in the case of 
Leach vs. Burr, 188 U. S. 510, 31 \Y. L. R. 148, held that the 
findings of fact concurred in by the two lower courts will not 
ordinarily be disturbed by the Supreme Court of the United 
States. 

Conclusion. 


It is impossible to read the record in connection with Ex¬ 
hibit 6 and the sheet from the books of original entry kept by 
the defendant company (pages 50, 51 of the Record) without 
reaching the conclusion that the defendant has clearly estab- 
lished that it paid Mr. Harris the commission of $189.38 and 
that the actual value of labor and material furnished bv the 
defendant in connection with the construction of the build¬ 
ing at the time of the suspension of work was at least as 
much as the items allowed by the Auditor. 

It is respectfully submitted that all the items allowed by 
the Auditor have been fullv sustained bv the evidence, and 
the court’s decision in denying the exceptions to the Audi¬ 
tor's report should be confirmed. 

Respectfully submitted, 


J. L. Krupsaw, 

Harry Friedman, 
David Krupsaw, 
Attorneys for Appellee. 
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